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viii Preface 

vening century is in danger of dropping out of sight, 
not only in regard "to these particular students, but 
in the general education of the country. Yet few, if 
any, of the changes recorded in English history have 
been mote momentous than that transformation of 
Qur legal system which, begun within 'the memory of 
persons scarcely to be called old, is still in progress, 
surely if somewhat slowly in this country, mbre 
boldly and rapidly in the newer fields of India and 
America. 

It has occurred to the present writer that this is 
largely due to the want of a convenient text-book on 
the subjept. The account of each particular reform 
may perhaps be found incidentally noticed in manuals 
professing to deal with the present state of that 
branch of the law, in the biographies of the indi- 
viduals who took the lead in carrying it out, or iu 
general histories. But a combined view of the whole 
seems to be still a desideratum. This want it is here 
attempted to supply, by giving, as compendiously as 
is consistent with clearness, a history of the laws of 
England from the year 1765, when the first attempt 
to describe them as a whole in a popular form was 
made by Sir W. Blackstone, down to the present time. 
In such a history it will be convenient to confine our 
attention as much as possible to the laws for the 
determination of disputes between individuals and 
the 7)unishment of wrongdoers, excluding, on the 



Preface ix 

one hand, laws purely economical^ which determine 
the contributions and services to be^ required from 
members of the conamunity for common purposes, 
and, on the other hand, laws properly constitutional, 
i.e., those which determine rather who is to com- 
mand than what is to be commanded. In watching 
what laws were made during each period, curiosity 
cannot fail to be excited as to the power which made 
them; but such curiosity must in general be gratified 
elsewhere. 

Our first task, then, is to examine the laws of Eng- 
land as depicted by Blackstone under three main 
heads : — 

I. The form in which they were enunciated. 

II. Their substance. 

III. Their administration : involving an account 
of the different courts of judicature, the rules of pro- 
cedure in each, and the practical working of the 
system. 



' ERRATUM. 
Page 30, Une 4, for « Elizabeth " read *' Henry VIII." 
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PART L 
Cibf Sngli^l) la^ in ti;e time of SIar6<(tone» 

CHAPTER I. 
THE FORM IN WHICH IT WAS ENUNCIATED. 

Liaw-Making in General. — ^The popular conception 
of legislation is the tine conception of the most perfect 
kind of legislation: a lawgiver, or body of lawgivers, 
laying down general rules in set terms, and publishing 
them to all the people who are expected to obey them — 
like Moses coming down with the tables of stone in his 
hand. Unfortunately, this picture is only occasionally 
and partially realised in practice. Law does not, in 
ordinary history, spring full-grown from the head of the 
lawgiver. The usual course of things is something of 
this kind. First, isolated commands are given by those 
who have the power to enforce them, and isolated dis- 
putes settied each on its own merits. Then, from a gene- 
ral similarity between the points which have to be de- 
cided, and the motives which operate to produce the 
decision, rulers and subjects get a notion of an unwritten 
standard, which bught in general to be conformed to. It 
may be that these rules are subsequentiy written down 
and promulgated by authority in a more or less systematic 
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form;, if they axe, it is almost certain to be the case thai 
only the rules upon points which have occasioned diffi 
culty and discussion are sftt down, while the ordinary 
course of procedure, which seems to those living under ii 
like a law of nature, is taken for granted. In othei 
instances no code at all is promulgated, but particulaj 
innovations, rendered necessary by the progress of society, 
and sanctioned by the deliberate choice of the people 
or their rulers, are enacted in the form of statutes, whicl 
assume acquaintance with a body of customary, unwrittei 
law, as already existing, and continuing to exist, so far as 
unrepealed. In either case new questions crop up aftei 
the promulgation of the code or statutes, and have to be 
settled in some way or other, so that a great part of the 
law as actually administered will always be what is 
called judiciary as opposed to statute law, ^.e., it wil] 
depend for its binding force on the fact that it has been 
declared by a judge a propos of some particular case, and 
that other judges consider themselves bound to follow the 
decisions of their predecessors in like case. 

English Law-Making. — ^The history of English La\^ 
is no exception to the general rule. At the time at which 
the present sketch is supposed to commence, viz., the 
middle of the last century, English Law consisted, as it 
still consists, of the following elements : — 

1. The Common Law in the narrower sense of the 
word : rules known or assumed to have been already in 
existence before the earliest statutes now in force, — at all 
events, not owing their existence to any known statute. 
In reality some of the rules are quite recent, having been 
framed by modem judges to meet new cases as they 
arose; but the theory has always been, that the rule 
existed somewhere, in the air or in the breast of the 
sovereign, who, as we are told, " never dies," or of hia 
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judges, from time immemoriaL Other roles are really so 
ancient that we cannot trace them to any authoritative 
source, but we accept the evidence of ancient text-books 
as showing what was believed to be law when those books 
were written. How this more ancient part originated is 
a complicated question which we are not now called upon 
to solve ; customs of the Eomanised Britons, or of the 
untamed Grermans in their native land, laws of the Anglo- 
Saxon kings whose date and authorship have long been 
forgotten, feudal rules introduced by Norman lawyers, 
Boman civil and canon law introduced in many successive 
layers, sometimes openly, sometimes borrowed without 
acknowledgment, may each be known or suspected to 
have contributed something, but how much, must be to 
a great extent matter of conjecture. Whatever its origin, 
the only authorised form in which the Common Law 
existed was that of a few old treatises, the most important 
being two by Lord Coke, written early in the seventeenth 
century, and several hundred volumes of reported cases, 
in each of which some infinitesimal part of a general rule 
was to be found embedded among the particulars of a 
more or less prolix narrative. 

2. Equity may be defined as a distinct set of rules, 
administered by a different set of courts, the chief one 
being the Court of Chancery, partly dealing with subjects 
as to which the Common Law had nothing to say, partly 
overriding the Common Law in its own department; so 
that a man might be sure of succeeding, nay, might actu- 
ally have succeeded, in a Court of Common Law, but might 
be forbidden by the Court of Chancery, on pain of im- 
prisonment, to go on with his action or to reap the fruits 
of it The history of this anomalous state of things is very 
curious, but does not concern us at present. It ia e,wa\y^\ 
to say that the Court of Chancery, as repTeaeiv\im!£\itiaY^' 
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suraably more enlightened impulses of the king's con- 
science, claimed, by virtue of that superior enlightenment, 
to remedy whatever might seem unjust or defective in the 
decisions of the Common Law Courts, which only pro- 
fessed to declare what had been law from time imme- 
morial This was virtually to assume a royal prerogative 
of legislating without the co-operation of the two Houses 
of Parliament, — an assumption which in its direct form 
had always been sternly denied, — and was long an occasion 
of discontent; but as Parliament was not prepared to do 
the work itself, and could not deny the necessity for it, it 
did no more than grumble, and at last gave up even that 
Ultimately, when direct legislation became easier and 
more effective, chancellors ceased to innovate, and con- 
fined themselves to cultivating the field which had been 
won by their predecessors. 

For " Equity," also, the only authoritative source of 
information was a series of reported cases, even more 
voluminous than the former in proportion to the number 
and importance of the subjects treated of. It should be 
added that, with regard both to equity and to Common Law, 
there was no definite test to distinguish what was law 
from what was not. Since, with such a voluminous mass 
of reports, it was not likely that the attention of the judge 
would always be called to every precedent in point, and 
siQce even if it was, he might easily fancy that he saw a 
distinction between two cases which his successors might 
fail to perceive, it was naturally not of infrequent occur- 
rence that there should be apparently opposite precedents 
capable of being cited on either side; and in that event, 
neither the number of the decisions, nor their earlier 
or later date, nor the reputation of the judge, nor the 
dignity of the court from whence they proceeded, was 
xc cognised as an undeniable .mark of authority, but some 
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combination of all these- ingredients, estimated very much 
according to the fancy of the judge. 

3. The Statute Law. — In the Middle Ages the 
direct law-making power of Parliament was, as we should 
consider, very sparingly used. The Commons " felt them- 
selves better qualified to state a grievance than to propose 
a remedy;" they sat only for a short time, had not much 
literary skill among them, and had not, what is now the 
chief motive power in legislation, a ministry united in 
policy, resting on the support of a parliamentary majority, 
and placed in office on the express understanding that 
particular measures are to be pushed through. Moreover, 
there was a disposition to look upon the common law as 
something self-existent and quasi-sacred. It was con- 
sidered an almost fatal objection to any proposed reform 
to say, " This cannot be done without making a new law.'* 
Still, even in the reigns of the Plantagenet and Lancas- 
trian kings, the statute-rolls were not altogether a trifle. 
In the Tudor and Stuart periods the pace was consider- 
ably accelerated, and still more after the Kevolution; the 
bulk of a year's legislation of George II. or George III. 
is nearly as great as that of an average year of Victoria, 
though the substantial alterations efiected are usually far 
greater in the latter. At this time the legislation of a 
whole year was considered as a single statute, and written 
on a single roll of parchment, each chapter, or as we 
should say each statute, being written, as many legal 
documents still are, as one sentence without a single stop 
from beginning to end. This particular defect was 
remedied by the printers in the published edition ; but 
the printers could not cure the involved constructions 
resulting from the perverse theory, much less the long- 
winded titles, useless preambles, variations in the mean- 
ing of words, and general obscurity of the whole pro- 
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duction, which resulted from no theory at all, but from 
mere indolence and love of routine. There was some 
reason for preferring even case law, with its hundred 
volumes of reports, to statute law of this type; for in the 
former, the rule to be followed, supposing it could be 
extracted at all, was a principle which had actually 
operated on the mind of some preceding judge, when 
brought face to face with real facts; in the latter the 
problem was to put a meaning on a string of words which 
very possibly never had a distinct meaning in the mind 
of any human being whatever, but were the almost acci- 
dental result of a confused scramble in a Parliamentary 
Committee. 

It should be added that an entirely different system of 
law, based mainly on the Eoman civil law, partly on the 
canon law, was in force in the ecclesiastical courts, which 
dealt not merely with causes of a purely ecclesiasticad. 
character, but also with questions between husband and 
wife, cases relating to wills and the distribution of the 
personal effects of intestates and some other matters; 
and that the Eoman civil law was also administered in 
the Admiralty Courts. 

The mess was somewhat further thickened by the fact 
that local and sectional customs, provided they fulfilled 
certain conditions, were always admitted to supplement, 
and sometimes to override, the general law of the land. 

If the arrangement, or absence of arrangement, of the 
contents of English law was remarkable, its technical 
phraseology was no less so. It would be a great mistake 
to decry technical legal language as such : in law, as in any 
other business where brevity and precision is required, 
the language of ordinary life will not answer the pur- 
pose without a great deal of trimming and defining; and 
though simplicity is a great advantage in those parts which 
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are addressed to the people at large, there are other parts, 
such as the roles of procedure, which are more especiaUy 
addressed to those who have to administer the law, and 
in which, therefore, the creation of new terms may be a 
great saving of time and assistance to the memory. But 
the English law-jargon had the faults without the merits 
of technicality. It was a few years before the time of 
Elackstone, that the "pleadings" had begun to be re- 
corded in English instead of the mediaBval law Latin — a 
change of which Elackstone himself by no means ap- 
proves; and this Latin had itself been substituted, 
some four centuries earlier, for the still more barbarous 
Xorman-Erench. Each of these languages had left, on 
retiring from the field, a residuum in the shape of words 
which it was felt to be impossible or ridiculous to trans- 
late literally into English, and for which no one had any 
satisfactory substitute to propose. These had not the 
advantages of a scientific terminology, inasmuch as they 
were formed on no fruitful principle; you could not 
develope verbs and adjectives corresponding to habeas 
corpus, nisiprius, or cestui que trust, much less make them 
branch out into such multitudinous but orderly com- 
pounds as those by which the botanist or tha chemist marks 
the mutual relationships of the subject-matters with 
which he has to deaL On the other hand, they had the 
full disadvantage of technicality, namely, that of conveying 
no meaning at all to the uninitiated, — in most cases not 
even to those familiar with the language from which 
they were derived. The profoundest Latin scholar would 
have been unable to divine that jtrannunii^e meant the 
ofience of, or the punishment for, abetting Papal usurpa- 
tions, and a number of other acts bearing a real or imagi- 
nary resemblance thereto; that quo warranto meant a 
proceeding to determine the right of a person to exercise 
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an office, especially in a corporate body; or that a writ of 
elegit was a proceeding whereby a creditor could take 
temporary possession of one-half the lands of his debtor. 

But still more serious defects than the uncouthness 
and inaptness of the technical terms used, were the inde- 
finiteness and the alternate meagreness and superfluity of 
the ideas expressed by them. Thus the main division of 
offences was a three-fold one — into treasons, felonies, 
and misdemeanors. The difference between treason and 
felony consisted partly in a difference as to the nature of 
the act, — treasons being offences which were supposed to 
have a more direct relation to the person or the dignity 
of the king; partly in a difference as to the punishment, 
the traitor being liable to barbarous mutilation in addi- 
tion to hanging, and forfeiting both lands and goods; 
while the felon was, with some and ultimately a good 
many exceptions, liable to be hung without mutilation, 
and to forfeiture of goods, but not necessarily of lands. 
The difference between felony and misdemeanor con- 
sisted mainly in the form of procedure, the latter being 
in point of form half-way between a civil and criminal 
trial; partly also in the punishment, no misdemeanor 
being capital, though it was not at all uncommon to find 
some misdemeanors more heavily punished than some 
felonies. Moreover, there were some offences, as heresy 
for example, which were neither treasons, nor felonies, 
nor misdemeanors, so that the classification, besides being 
useless and superfluous, was not even formally complete. 

On the other hand, there are many distinctions of the 
utmost importance with a view to the just appointment of 
rights, duties, and punishments, for which not even a 
name had been found in our legal system. This will 
abundantly appear further on, when we come to measure 
it by the standard of a complete code. 
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All things considered, we shall, perhaps, not be sur- 
prised to find some readers of Blackstone, while admitting 
the general necessity of the rule that " ignorance of the 
law does not excuse," yet taking exception to the ground 
on which he justifies it, viz., " that every man may know 
the law," the notorious fact being, that very few, even 
among lawyers, know more than a very small part of it. 

Such was the state of the English law with regard to 
its form. Any one, therefore, who wishes to obtain or 
impart even a general idea of its mbstance^ must begin by 
making a form for himself. It will be better, for the 
present, to discard even the terminology of English law, 
and approaching it as it were from the outside, to fancy 
ourselves describing it to some foreign jurist, as a naturalist 
would describe a new plant to his fellow-naturalist, using 
the terms and the classifications of abstract science. 
Having in our minds the framework of a model code of 
laws, we shall be better able to note the deficiencies of our 
particular system, and to compare it with other systems. 
Such a framework will be in some degree supplied by the 
following table, put together in a somewhat eclectic 
fashion from the diverse systems of Bentham, Austin, and 
J. S. Mill 
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The Form in which it was enunciated 1 1 

The terms used in this table may reouire explanation. 

Substantive Law : the commands and prohibitions bear- 
ing directly on the ends which the legislator d&sires to 
attain. Adjective Law : directions for the guidance of 
those employed in giving practical effect to the substantive 
law, commonly termed the " Law of Procedure." Special 
Law, or, to use the term borrowed by most jurists from the 
Roman law, the Law of persons; or, more appropriately, 
the Law of unequal rights. In every community there 
are some classes of persons who are either more or less 
controlled, or more or less protected by the law than the 
general mass of the citizens. Among these we may or 
may not find such specially privileged classes as — 

Kings; 

Nobles; 

Members of a conquering race, or sacred caste; 

Priests; 

Soldiers; 

Old men, as such, or fathers and grandfathers in relation 
to adult descendants. 

And such specially disabled classes as — 

Members of a subject race, or of a defeated political 
faction; 

Dissenters from the established religion; 

Foreigners resident in the country; 

Religious devotees, who profess to have abandoned the 
cares and interests of the world, and are taken at their 
word; 

Serfs or slaves; 

Paupers. 

There have hitherto, as a matter of fact, always been 
included. 

As invested with special powers and dwtisB— 

Husbands in relation to their wives*, 
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As subject to special control, and in relation to the rest 
of the world as under certain special disabilities — 

Wives in relation to their husbands. 

Sometimes, and in some respects as specially privileged, 
more often, and in more respects as specially disabled — 

"Women as such. 

There must necessarily, so far as we can see, always be 
included, as specially protected and specially disabled-:— 

Young children of both sexes, and 

Lunatics, 

With corresponding powers in each case vested in their 
parents or other legal guardians. 

There is an obvious convenience in separating the 
exceptional laws affecting such classes, whatever they may 
be, from the general body of the laws which affect citizens 
simply as such. 

Rights J Wrongs f and Remedies, — There is much to 
be said for and against this distribution of the subject, 
but such a discussion would be out of place in an elemen- 
tary treatise. 

Rights against the World at large, — " Rights in rem " 
is the concise, but not very expressive phrase by which 
we distinguish, in the technical language of jurispru- 
dence, such rights as that of a man to the free use of his 
limbs or of his property, called rights "tTi personam,^ 
from such rights as that of a creditor against his debtor, 
for payment of his debt, or of a person who has suffered 
an injury against the person who has caused it, for com- 
pensation and satisfaction. A moment's consideration 
will show that the right of property is the only one about 
which there is much to be said, apart from the question 
of its violation. We require a law to define who is the 
owner of — i.e., who has the exclusive right to the enjoyment 
of — a given piece of land, a particular coin, or a particular 
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lioise. We require no law to define who is the owner of 
a given body, mind, or reputation. 

Absolute Duties are those which have no individual 
rights corresponding to them. This will be made clear 
when we come to describe them. 

Rights arising from Contract and Quasi-contract — 
The rights which avail not against the world at large, 
but only against some particular individual, may, as we 
have seen, arise from the voluntary agreement, or con- 
tract, by 'which that individual has burdened himself 
■with the correlative obligation, or may arise from some 
wrong which he has committed, and which he is under an 
obligation to redress. But they may also arise in a variety 
of other ways, involving neither contract nor injury, as by 
the obligation to requite a service rendered, to return 
money paid under a mistake, to compensate for harm 
innocently caused. The ingenuity of jurists having failed 
to invent a neutral name for this neutral class, the two 
names, equally appropriate, or equally inappropriate, of 
quasi-contract and quasi-delict were suggested; but it is 
now generally considered that to split the class into two 
would be a needless complication, and therefore the one 
term " Quasi-Contract '* is used to cover the whole. 

Wrongs and Remedies — ^The remedy may be either 
civil or criminal. A civil remedy is one which consists 
in affording compensation to the sufferer, if he chooses to 
demand it, at the expense of the offender ; the ciiminal 
remedy consists in punishment indicted on the offender 
for the protection of society at large, without any reference 
to the wishes or interests of the individual sufferer. 
Strictly speaking, it is only the former which is a remedy, 
at least a complete one; the punishment is at most only 
a remedy for what Bentham calls the " evil of the second 
order/' i.6., the alarm occasioned to those who see or hear 
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of the crime and have reason to fear its repetition ; it is 
not expected, as punishment, to have any effect in un- 
doing the immediate mischief. The distinction between 
"civil" and "criminal" is thus of considerable import- 
ance in substantive law, but it plays a still more important 
part in the adjective law, or procedure. 

Our next task will be, to take all those topics in order, 
and endeavour to represent, under each head, the condition 
of English law in the eighteenth century, such as it would 
have been had it assumed the complete form of a code. 



CHAPTER II. 

PROPERTY, CONTRACT, AND ABSOLUTE 

DUTIES. 

L Property. 

Meaning of the term "Property," &c.— As 
oefore stated, there is little or nothing to be said under 
the head of Rights in rem, with corresponding DutieSy 
except concerning the right of property or ownership; 
-since the title to a given body, mind, reputation, or con- 
dition, can hardly give rise to much litigation, while the 
right of each person to the use of his own body, mind, 
&c., is in all systems understood to be qualified only (1) 
by the general obligation not to use them to the injury 
of other persons, or of the state, — though the question, 
what constitutes an injury, is of course answered differ- 
ently in different systems ; — and (2) by certain positive 
obligations which will find their proper place mnder the 
head of " Absolute Duties." 

The words property and ovmershipf the former more 
especially, are wont to be used in a great variety of senses. 
In this wovkproperty will be used simply as a general term 
for material things considered as the objects of rights in 
rem; ownership will stand for that most perfect type of a 
right in rem, which we may define as a right to use a given 
thing in a manner which, though not necessarily unlimited, 
is indefinite." The other rights in rem over material 
things, the rights, namely, of using, in certain definite ways. 
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things owned by others, are distinguished, by a term 
borrowed from the Roman law, as " servitudes." What 
we want to know about ownership is, (1) what things are 
the subjects of it ; (2) the limitations to the power of the 
owner over the thing owned; (3) how it is determined 
who is the owner of a given thing ; in other words, how 
titles are created, transferred, modified, and extinguished. 

Subjects of Ownership.— (1.) The question, what 
things are the subjects of ownership, is most easily 
answered by saying, what are not. In some systems of 
law we find mention of things which are not the subjects 
of ownership, simply because nothing has been done to 
make them so, — res nullius, aj» the Romans call them. 
lUackstone's view of the law of England in his time was, 
that it recognised no such class of things liable to be 
appropriated by the first occupant. It stands to reason 
that there can be no ownership of things which have no 
value; i.e., which either (1) afford no enjoyment to any- 
body (if that can be truly said of anything in nature); 
or are inaccessible, as the sun and moon, or the centre of 
the earth ; or (2) as being indestructible, or unlimited in 
amount, can be enjoyed by any one ad libitum^ without 
interfering with the equal enjoyment of every one else. 
Such is, under ordinary circumstances, the case with air 
and light and the water of the sea or of great rivers. 

Human Beings. — ^Again, in most countries in other 
ages, and in many down to this day, human beings have 
been reckoned among possible subjects of ownership. In 
England, a modified form of slavery, known as villenage, 
subsisted for many centuries, but had been gradually more 
and more mitigated, and at last totally extinguished, 
nearly two centuries before the time of Blackstone. In 
his day, however, negro slavery was fully recognised in 
our American colonies, and even specially encouraged by 
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the British Govemment, though an attempt made in 
1771 to introdnce it into England itself was promptly 
and dedsiyely defeated in Sommerseifs case. 

Wild AniTWAlH. — ^These, according to the original 
principle of Engh'sh law, derived perhaps from the 
Komans, were not considered as subjects of ownership 
so long as they remained alive and wild; but most ex- 
tensive inroads had been made into this principle by the 
group of statutes known as the game laws, to be noticed 
hereafter. 

Ownership of Land. — ^It has long been a favourite 
question among speculative politicians how far land, a 
thing not produced by any human exertions, and the use 
of which is absolutely indispensable to the existence of 
mankind, can properly be the subject of individual and 
exclusive ownership. It is needless to say that the 
English common law owed its development to causes 
very different from the speculations of philosophers; but, 
as a matter of fact, its ancient doctrine so far corresponded 
with the view advocated by some of the best thinkers of 
the present day, that it refused to recognise any private 
rights over land except rights of occupation, more or less 
permanent, conditional on the rendering of certain ser- 
vices to the sovereign. From this theory, traceable partly 
to feudalism, partly to the primitive tribal institutions of 
the Teutonic race, arose that remarkable distinction of 
the English law between real and personal property. 
In all systems we should expect to find some legal dis- 
tinction between immovable and movable things; but 
the English division means much more than that Real 
property is, in its origin, not a species of private owner- 
ship, but a quasi-political status, the rights conferi*od 
and the duties imposed both having relation primarily 
to the benefit, according to the older Saxon theory, 

kioasKCLAW. B 
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of the tribe or nation ; according to the later mediaeval 
theory, of the feudal lord, or of the king as lord para- 
mount. Hence, although, in the course of time, by 
shaking off the burdens while retaining the advantages of 
his position, the iena^it had placed himself very nearly 
on a level with an owner of personal property, we have 
no reason to be surprised that the rules affecting the 
former differed in many important respects from those 
affecting the latter, nor that the line drawn between 
them by no means exactly corresponded with that drawn 
in other systems between movables and immovables. It 
may be said generally, that those interests in land which 
were never recognised in the feudal system, were, how- 
ever large and important, considered as personal property; 
while, on the other hand, many interests ranked as real 
property which were only remotely connected with land, 
such as a clergyman's tithes, the right of presentation to 
a benefice, the title deeds of a landed estate, a peerage or 
other title of honour originally connected with a particular 
locality. 

The rights just mentioned, with others which it would 
take too long to specify, have all of them really, though 
some of them rather remotely, material things for their 
subjects, and are therefore, according to our definition, 
rights of property. But there are some rights in rem 
which have no definite subject, either near or remote, but 
^hich nevertheless maybe capable of being transferred 
from one person to another, and have a definite exchange- 
able value, and therefore may most conveniently be 
treated of in connection with, though not as actually 
being, subjects of ownership. The essence of a right of 
this kind is, that while the person invested with it is 
allowed to do certain acts and protected in doing them, 
all other persons are forbidden to compete with him, in 
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order that he may reap an exclusive profit These 
rights usually take the form either of a franchise, such 
W exclusive rights of sporting, or Buch as the exclu- 
nvo right to keep a market or a ferty, and to take 
toll ficom those who resort to it ; or else of a monoixily, 
I.e., an. esclnsivB right to make or sell commodities of 
a particular kind. These monopolies were exceedingly 
common in the reigns of Elizabeth and Jamea I., being 
created at discretion by royal letters patentj under what 
was assumed to be a prerogative of the Crown, to the 
great profit of the court and its favoiuites, and to the 
great annoyance of the subjects generally. But towards 
the end of the reign of James L the growing power 
of the House of Commons extorted the assent of tliat 
monarch to a statute whereby all such monopohes were, 
with very few exceptions, declared void. One of these 
exceptiona was in favour of patents, as they are now 
called, giving for a term not exceeding fourteen years the 
sole right of working or making any manner of new 
manufacture to the true and first inventor thereof, it 
being thought that the inconvenience of this restriction 
would be more than counterbalanced by the advantage of 
i&ducing inventors to perfect their inventions and make 
them known to the world. This was the only one of the 
exceptions mentioned in the Statute of Monopolies, which 
was still unrepealed in the time of Blackstone; but there 
was another, which, abandoned half a century after that 
statute as an engine of pohtical repression, may be said 
to have been revived in another form as a private pro- 
prietory right The statute of Jaraea L reserved to the 
Crown the right of determining who should bo allowed to 
print books, and prohibiting all other persons, Tliis pro- 
vision was repealed in 1640, and the last act of the kind 
piUjjjp^ ii^ lG9Si. It was soon discovered that the laws 
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which had been so oppressive to authors in one way had 
protected them in another, and that they were now for 
the first time exposed, without any defence, to the com- 
petition of any one who might think proper to sell a 
cheaper edition of their published works. This injustice 
was to some extent remedied in the reign of Anne, by an 
Act which gave an exclusive right of multiplying copies for 
fourteen years, either to the author himself or to the pub- 
lisher to whom he might have sold his work, and for a 
further term of fourteen years to the author himself, if liv- 
ing; at which point we may leave the law for the present 
Before dismissing mhjects of oionerahip it may be worth 
while to remark that every right in personam may at the 
same time be the subject of a right in rem, — ^property 
in short. Thus the right of a creditor to have his debt 
paid is in one sense only enforceable against the debtor; 
but the world at large is under an obligation to abstain 
from obstructing the proceedings taken by him to enforce 
payment, and any breach by a stranger of this negative 
duty must be considered as a violation of a right in rem 
residing in the creditor. So also, if the law of any 
country empowers a creditor to sell or give his claim to a 
stranger without the consent of the debtor, or enables the 
creditors creditors to enforce payment of it to themselves, 
it clearly becomes pro tanto a piece of property. The 
English law on this point was then, as it is now, in so 
anomalous a condition, that a right of this sort, called a 
chose in action, was not transferable according to the 
common law, but was transferable according to the rules 
of equity, so that the purchaser of it could only sue in 
the Courts at Westminster, or at the Assizes, as the agent 
of the original creditor, but could appear in his own per* 
son in any proceedings coming within the jurisdiction of 
the Court of Chancery. 
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LimitationB to Power of Use and Disposition. 
— Full ownerahip of personal property was subject to no 
limitatioiis at all, except, as above remarked, the general 
obligation, to abstain from wrong. In the lai^age of 
lh« Eoman lawyers, be had the jve disponondi, iitemli, 
j'ruendi, et abutendl. This last right applied in full force 
even to sentient beinga other than human, there being no 
law to prevent any degree of cnidty towanle even the 
noblest of the brute crention. With respect to real pro- 
perty also, in the form in which it comes nearest to full 
ownerHhip, the estate in fee simple, there wore no recog- 
nised limits to the owner's power of use and abuse during 
his lifetime. The interest of the nation at largo in the 
land, thongh admitted to aome extent, as we have seen, 
in theory, could not practically be appealed to even to 
prevent the turning of a garden into a desert, oi the 
exhaustion of mineral treasures which could never be 
replaced. The jiie dwponendi was limited by a variety of 
statutes controlling trades supposed to be doDgerous either 
to tbe bodies or to the minds of the people, the method 
of control beii^ generally to forbid any person to sell the 
snspicioua commodity without a licence, such licence being 
of conise granted on certain conditions, and withdrawn if 
those conditions were not fulfilled." It was also limited 
by the revenue laws, and the laws established for the pro- 
tection of domestic maunfactures. Lastly, there was one 
prohibition which cannot be brought under any of the 
above heads, namely, tJmt against the sale of game by 
any person whatever, even those duly qualified to kill 
it; the intention being apparently by all means to keep 
* NoU tbU these iiceniiea diiTer Iroin the monnpoUn befoie spokeD 
of, n that tile general prohibition in not imposed for the benefit oftha 
GcensM, but for tlje protection of the pablic, tad the licence ia, sr Is 
■U[>po«cd to be, given tooUwhonnderlalie tofuUil the necessary con- 
dilions. 
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Tip the amusement of sporting as an aristocratic privi- 
lege, and, by preventing it from being profitable, to re- 
move temptation from the unprivileged classes. 

Power of Disposition after Death. — ^It would 
perhaps be impossible, among modem nations at all 
events, to find a system in which an owner^s power of 
disposition has been altogether limited to his own life- 
time. In England, not only did a posthumous power 
exist over both real and personal property, but it was so 
extensive as to be almost suicidal, going far to enable the 
first owner to prevent any similar exercise of it on the 
part of his successors. It was only after a long and 
doubtful struggle that the unlimited control once claimed 
for the dead over the living had been restrained within 
anything like moderate limits. To the various shifts and 
countershif ts resorted to by the contending parties in this 
struggle is due so considerable a part of the anomalies 
which have tried, and are still trying, the energy and 
skill of law-reformers, that a brief account of it seems 
almost indispensable as an introduction to our proper 
subject. From the nature of the case the history relates 
almost entirely to real property, since that alone, before 
the growth of the modem facilities for investments, had 
the requisite character of peimanence. Landowners have 
generally sought to exercise this posthumous power in one 
of two ways; either by prescribing an order of devolution 
ad infinitum among their own descendants, or by devoting 
the land to the perpetual support of some institution 
which they conceived to be beneficial to the public, or 
conducive to their own honour and glory, or, according 
to their religious belief, to the glory of God, or their own 
welfare in a future world. Consequently our history will 
have to follow two distinct lines : the law of entaii, and the 
Jaw of endowmentaj commonly called the law oimortmaiTU 
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The La'w of Entail. — In the primitiTe form of what 
ifl kuowa iu liistory as the feudal system, the only peraon 
who could properly be called an owner of land was the 
king or chief who had won it by the valour or good 
fortvkue of himseif or hia followers. He allowed these 
followers to occupy portions of it on condition either of 
rent iii kind, or of gifts on special occasions, or simply on 
condition of military service when required. It was a 
purely personal arrangement with the tenant, at whose 
death the land would naturally revert to the grantor, or 
lord, to be granted out again at his discretion. But, pro- 
bably from the very first, there was usuaUy sorae sort of 
expectation on both sides that, if the tenant should leave 
a son fit to fill hia father's place, that son would have it 
in preference to any one else ; and it soon became com- 
moa for that expectation to he eKpruesly embodied in 
the terms of the grant, to " A and his heirs." This, 
however, waa not understood to give the heiro any 
claim iadepeudently of A's wishes; it was only as a 
favour to him, and to gratify his feeling of parental 
aflection, that the lord promised to accept his son as a 
vaasftU If he were on bad terms with his heir, and did 
not wish him to succeed, the land would in strictness have 
leverted to the lord. But the tenants seem to have come 
to think that the mere fact of the existence of an heir p'lt 
the reversion to the lord out of the question, and enabled 
them to dispose of the inheritance as they pleased, for 
money or favours; a notion which was at first acquiesced 
in, but ultimately alarmed not only the lords, who feared 
to lose their chance of reversion and their veto on tliu 
admission of unacceptable strangers, but even the tenaiit^, 
who, not wishing to alienate their lands themselves, were 
anxious to prevent any untlirUty descendant from doing 
so. For tbcsc reasons on Act was passed in the lev^ u( 
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Edward I., generally known as the Statute de Donis, 
enacting that where the grant was expressed to be to "A 
and the heirs. o/^ Ms hody^* — for a grant to "A and his 
heirs" simply was understood to imply an intention that 
A should have full power of disposition — ^the terms of it 
should be strictly observedi i,e.y that it should descend 
regularly from father to son, without either lord or tenant 
having any power to alter the succession, and that in 
default of direct descendants it should revert to the lord. 
The principle of perpetual succession as between private 
individuals, depending on the fiat of some remote an- 
cestor, being thus for the first time formally recognised 
by the Legislature, remained without being directly 
assailed for about 200 years ; though it is probable that 
it was to some extent evaded by means of what were 
called uses, as to which we shall have more to say pre- 
sently. But in the reign of Edward IV., the king and 
the public at large being desirous of abolishing it, while 
the Legislature, at least the House of Lords, was deter- 
mined on its retention, the difficulty was got over by the 
judges, who invented, or lent their countenance to a fiction 
at once barefaced and cumbrous, by which the tenant 
in tail was enabled to put a purchaser in possession of the 
fee- simple, and defeat the expectation of the legal heira. 
Early in the Tudor period, after that the power of the 
great nobles had been broken, the formal sanction of the 
Legislature was given to another legal fiction, by which 
some, though not all, of the same purposes were attained; 
and these two proceedings, the former under the name 
of a common recovery y the latter under that of a fine, 
were still in ordinary use in the time of Blackstone, and 
for some time after, to the great profit of lawyers and to 
the bewilderment of the laity. These, however, could 
only be put in force by a tenant in tail entitled to the 
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lu^tnal poasesBion, and of full age; hence, in families 
which attached great importance to preventing ahenation, 
the plan waa adopted of inducing each eldest son as he 
came of age to execute a deed by which his eatate-tail was 
converted into an estate for life, followed by an eatate- 
tail to hia hrst and other sons in euccession. Land- 
owners, however, were not satisfied with simply securing 
in thia way that the two nest successions should follow 
the order of primogeniture; they wanted to effect all 
manner of purpoaea, for which the common law afforded 
BO machinery, such, for instance, oa to provide for charg- 
ing the land with portions for younger children, should 
tbeiB be any, or for giving some person a discretionary 
power to change the devolution or distribution of the 
estate. ITiose purposes were chiefly carried out through 
what were known as uses and tmsin, words of which the 
moaning originally was the some, but afterwards came to be 
very different. First, when it was desired to carry out 
fiome arrangement wliich the courts of law would refuse to 
enforce, either aa being too complicated or as conflicting 
with some maxim of law or public policy, the practice 
was to give the legal ownership to one person, expressing 
that he held it to the use oi the person intended to bo 
beneGled, or perhaps to the vne that certain things 
should be done with it. These uses or trusts were of 
cmme not binding at law; but they were no doubt 
tiiuding on the conscience of the person who had received 
the estate on that understanding, and the clerical chan- 
cellora of Plantagenet and early Tudor times considered 
tbemselvee bound id entitled to quicken the consciences 
of the king's subjeote in such cases by compulsory 
ineoanree; none the leas, perhaps, because these vms 
were largely employed for the advancement of clerical 
objecta Thia habit of separating the iegai tesm, 'Otts. 
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beneficial ownersliip produced probably some advantages, 
but also a great deal of confusion and uncertainty; and it 
was in the hope, apparently, of somehow securing the former 
without the latter, that the famous Statute of Uses, 27 
Hen. VIIL c. 10, declared that the use should always 
carry with it the legal ownership. The actual result was 
very different, owing to the strange conduct of the Courts 
of Common Law, which held that the statutory spell was 
exhausted by a single exercise, so that, if a grant were 
made by A to the use of B to the use of C, A would 
be a mere conduit pipe, B would be the legal owner, and 
C, so far as they were concerned, would be left altogether 
out in the cold. This of course was " against conscience," 
as the chancellors were not slow to see; and C was 
recognised in their courts as having the same sort of 
equitable claim on B that B would have had on A 
before the statute, only that it was called a ira^t in- 
stead of a use, ITot that the statute was altogether 
nugatory ; though it had not put an end to double owner- 
ship, it had rendered the legal ownership itself capable of 
being subjected to a much greater variety of modifications 
and conditions. Thus, though the law would not allow a 
landowner to say directly, " I give my land to A unless 
and until a certain event happens, but if ever that event 
happens it is to pass to B ; " still less to say, " I give my 
land now to A to hold from the beginning of next year, 
retaining it myself in the meantime ;" yet, by virtue of 
the statute, it allowed him to say, " I give my land to Z 
to the use of A till the event happens, then to the use of 
B," or " to the use of myself till next year, then to the 
use of A," — whereby exactly the same objects were 
attained. Z, who before the statute would have been the 
legal owner, is a mere name ; A and B, nominally only 
persons with a certain claim on. Z's coxvaciosvc^^ XaJ&a «v3j;u 
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legal ownership in a way which otherwise they 
vuuiu not legally hare taken. So, again, the law would 
not enforce a deed or will professing in so many words to 
l^ve my land, now or at some future tiuie, to he distributed 
among my children 01 others at the discretion of A; but 
it would give eSect to a conveyance to A to ih& use of the 
persons named, or such of theni as A, or some other pcr- 
aon, should appoint. The power of cutting and caning 
Uie estate by means of tnisti was natumUy still wider, 
extendiBg even so far as to change real into personal pro- 
perty, and eice rerea, by means of a trust to sell the former, 
or to invest the latter in the purchase of land; since 
" equity looks upon that as done which ought to be done," 
though it might in fact never be done, or even be in- 
tended by anybody to be done. It would sound too 
outrageously paradoxical to say that in all these ways the 
liberty of alienation was diminished by being increased ; 
the real increase being in the liberty of the original owner 
to restrain the liberty of the subsequent owner. To this 
there could be no objection, — unless on the ground tliat 
there must be a limit somewhere Ui the amotmt of eom- 
plication which judges can fairly bo required to unravel, — 
so long as the original owner only cut and carved what 
was rightfully his; but great watchfuluesa was necessary 
to prevent him from eluding, among the windings of this 
labyrinth, the just and salutary limits which had been 
set to bis posthumous power by the entail-barring fictions 
above described. Many were the devices employed for 
this object, some successful, some unsuccesafuL In the 
time of Blackstone some points were still unsettled, but 
U16 line was beginning to be fixed nearly where it has 
etood ever since; namely, that by no method whatsoever, 
neither by direct entail, nor by tkifting vsi, nor by puicer 
^ ajyo/n/meni, nor by ti-ust, can an. eatate \» ^a£&. ve% 
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beyond a life or lives in being, and twenty-one years after- 
wards. Of one enormous abuse of this power, and the 
legislation provoked by it, we shall have to speak here- 
after. 

Law of Mortmain. — The conflict on this point was 
more serious, from a political point of view, than on the 
other, and was also more obstinately maintained, inas- 
much as these corporations, or rather that one great cor- 
poration in which most of them were included, the 
Eoman Catholic Church, threatened to become too power 
f ul for any Government to restrain, while it also, con- 
taining as it did the chief intellectual strength of the 
nation, could not be prevented from having a large share 
in the government itself. 

Alienations to corporations by feudal tenants without 
the leave of the lord seem to have been originally illegal, 
and were expressly made punishable by forfeiture in the 
time of Henry III. This was evaded (among other ways) 
by giving leases for terms of a 1,000 years or so, which, 
as not implying any feudal relation, were not tbolL prO' 
perty, and therefore did not come within the prohibition, 
till it was extended, in terms which were thought wide 
enough to cover any possible device, by a statute of 
Edward L Thereupon the clergy resorted to the same 
fictitious actions or common recoveries, which were after- 
wards, as we have seen, used with so much success by 
the laity in undermining the law of entail But the 
success of these legal subtleties depends, of course, more 
on the temper of the judge and the judges' masters than 
on the ingenuity of the schemes themselves; and in this 
matter the laity were united in interest, and not much 
inclined to be trifled with, so that another statute was 
quickly passed, providing for the trial of the real title, 
whether the tenant admitted the claim or not Then the 
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clergy resorted to the system of uses already described; 
but this was stopped as far as they were concerned by 
a statute of 15 Kic. II., making uses subject to the 
statutes of mortmain^ and forfeitable like the lands them- 
selves, and at the same time prohibiting permanent 
charges on the land for such purposes as masses for the 
souls of the dead. After the Statute of Uses, on the 
reappearance of double ownership in the shape of trusts, 
the latter were necessarily free from the statutes of mort- 
main; but the evil of this was probably not immedi- 
ately felt, since about the same time the Eoman Cathohc 
Church, the most dangerous offender in this respect, was 
first crippled by the dissolution of the monasteries, and 
afterwards entirely proscribed, as far as England was con- 
cerned. 

In course of time, however, it was recognised that 
alienations even for purposes politically harmless, or 
really beneficial, might collectively do considerable mis- 
chief, if a person could, by a death-bed gift or bequest, 
enjoy the satisfaction of at once disappointing some rela- 
tion whom he disliked, and handing his own name down 
to posterity as a benefactor; and that abuses were certain 
to grow up in the best-conceived foundations, where the 
founder^s will continued to be observed under changed 
circumstances, which no human wisdom could have fore- 
seen. Against the former evil a serious effort was made 
for the first time in the reign of George IL, when a 
statute, commonly known as the Mortmain Act, pro- 
hibited altogether gifts of land for charitable purposes by 
willj and permitted them by deed only where the donor 
lived at least a year after the gift, and gave a guarantee 
of his sincerity by reserving no benefit whatever for him- 
self. The danger from endowments created deliberately 
bat unwisely, and from endowments created deliberately 
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and wisely, "but rendered useless or mischievous ty the 
changes of society, remained still unprovided for, except 
in the one particular of siiperstiUovs useSf which were for- 
bidden by a law of Elizabeth, 

It will have been observed that one result of these 
conflicts about entail and mortmain was to familiarise 
people with the notion of two co-existent ownerships, Qne 
legal, the other beneficial, or equitable; one the exclusive 
object of regard in the Courts of Law at Westminster, 
the other recognised by the Court of Chancery, The 
same principle was afterwards so widely extended that 
double ownership became rather the rule than the excep- 
tion in respect of all the more permanent kinds of pro- 
perty. It was constantly found convenient, where tem- 
porary, partial, or conditional interests were to be created^ 
to have one person or body of persons constituted, as it 
were, the permanent legal representative of the entire 
property, to do all acts by which all the different parties 
interested were to bo bound, and to secure to each the 
measure of enjoyment meted out to him by the deed 
creating the arrangement. Some sort of double owner- 
ship seems to be almost a necessity, unless all but the 
simplest devolutions of property are to be prohibited by 
law ; accident determined that the machinery for working 
the system should consist of two sets of nominally antago- 
nistic tribunals; and the extreme indulgence shown by 
the English law in giving its sanction to private arrange- 
ments of all kinds will account for the greater prominence 
of tntsts and equitable estates, as compared with any cor- 
responding institutions in continental jurisprudence. 

Limited Rights of Property, — We have hitherto 

been considering only the case, as to personal property of 

simple ownership, and as to real property of the largest 

A'l'nd of ownership, the freehold estate m i^e^^ ^wnvi^l^ \ ot^ 
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wliat was practically the same thing after the invention 
of common recoveries, the estate-tail. Of limited riglita 
over personal property there is very little to he said. 
Except leases for long terms of years, irhich were chiefly 
tised for merely format and fictitious pm'posea, the per- 
manent forms of personal property which are now so 
important, such as stock in the puhlic fonds, and shares 
or debentures of joint stock companies, were either non- 
existent or quite in their infancy, so that rights limited 
in respect of duration, i.e., less durable than the property 
itself, require no particular notice ; and rights limited in 
respect of use and enjoyment depend mostly upon contract, 
which will form the subject of a distinct section. 

Betates for Life — -Beal Property.- — Among limited 
rights over real property we come first to the estate for 
life, as to which the only thing to ho noticed ia that 
icatte, i.e., not only such acts as opening new mines, cut- 
ting down timber, turning arahla land into pasture, or 
vice verea, but even omissions to repair buildings, fences, 
and the like, were illegal and a cause of forfeiture, unless 
specially permitted hy the deed creating the estate ; and 
that even a tenant ■without iinpcackmenl of icmle, as the 
phrase went, was liable to bo restrained by the Court of 
Chancery from acts of gross and wanton destruction, 

Oopyholds. — There is more to be said about tljat re- 
markable kind of limited ownership called a copyhold 
eslAtfc Originally a mere occupation-licence from a feudal 
lord to the villein who cultivated that part of liis estate 
which was not granted out to free tenants, — or possibly 
to a free man who chose to earn it by doing for the lord a 
definite amount of such work as was usually done by 
villeins, — ^it had grown, in the course of ages, into a per- 
manent tenure, varying considerably in its incidents ao- 
to the custom of the locality, and el^va^a ecseic^ixAt 
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but in its highest form having a practical value only a 
little inferior to that of full ownership. In some manors 
the villeins were allowed life-interests; hence arose copy- 
holds for lives. In other manors a greater degree of 
liberality was shown by the lords ; and, on the decease of 
a tenant, the lord permitted his eldest son, or sometimes 
all the sons, or sometimes the youngest, and afterwards 
other relations, to succeed him by way of heirship ; for 
which privilege, however, the payment of a fine was 
usually required on the admittance of the heir to the 
tenancy. Frequently the course of descent of estates of 
freehold was chosen as the model for such inheritances ; 
but, in many cases, dispositions the most capricious were 
adopted by the lord, and in time became the custom of 
the manor. Thus arose copyholds of inheritance. Again, 
if a villein wished to part with his own parcel of land to 
some other of his fellows, the lord would allow him to 
surrender or yield up again the land, and then, on pay- 
ment of a fine, would indulgently admit as his tenant, on 
the same terms, the other to whose use the surrender had 
been made. Thus arose the method, now prevalent, of 
conveyiilg copyholds by surrender into the hands of the 
lord to the use of the alienee, and the subsequent admit- 
tance of the latter. But, by long custom and continued 
indulgence, that which at first was a pure favour gradually 
grew up into a right. " The will of the lord, which had 
originated the custom, came at last to be controlled by 
it." Hence, in the time of Blackstone, the largest possible 
estate of copyhold, called, by analogy to freeholds, an 
estate in fee simple, implied some such conditions as the 
following. 

As to use, the copyholder could cultivate the land for 
his own benefit, rendering little or no rent or service, and 
without being liable to be turned out*, ou iVi^ oVVvst \xas:Lvl^ 
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tlie timber and minerals belonged to the lord, not to him, 
though the lord could not enter on the land to take them 
without his leave. 

As to disposition, he could convey his interest absolutely 
to any one he pleased, but only by the circuitous and 
expensive process of first surrendering the land to the lord, 
and then procuring the admission of the purchaser as his 
successor, on payment of a fim for the privilege, which 
varied in amount according to the custom of particular 
manors, but could not, as finally determined by the judges, 
exceed two years' improved value of the land. He could 
dispose of it after his death by a corresponding process, 
called a surrender to the ttse of his will ; but if he had 
forgotten that ceremony, the will was void. If he died 
intestate, it went to his heirs, subject to the same fine on 
admittance; and there was also, as often as not, a custom 
for the lord, on the death of the tenant, to seize the best 
beast on the land, xmder the name of a heriot. Some- 
times the custom of the manor admitted of an entail 
being created, and in such cases the restriction had gene- 
rally come to be evaded by devices different from those 
applicable to freeholds, but equally absurd. 

All these transactions were punctiliously carried out in 
a Lilliputian court of justice, -called the customary court, 
supposed to be attended by the homage, i.e, the other 
copyholders (of whom two fortunately formed a quonmi), 
and pre»ded over by the steward of the manor, usually 
the lord's family attorney, and were thereupon duly pre- 
si'uied to the lord, who was then in a position to give the 
necessary directions. It was fortunate that no new tenures 
of so inconvenient a character could be created, and that 
they could at any time be converted into freeholds by 
arrangement between lord and tenant. 
Servitudes. — Oi the numerous \imi\jb9LT\^\a\uTefa 

Arpn EMC LA\V, ^ 
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which might be brought under this head, the only ones 
which it is important to notice in so slight a sketch 
as the present, are the various rights of common, espe- 
cially the common rights in uncultivated lands. The origin 
of these appears to go back beyond the feudal period to 
the times when each little Saxon tribe lived jealously 
surrounded by its belt of waste land, the use of which 
by the members for pasture and other purposes was regu- 
lated in the general interest of the community by a 
general assembly, by a body of elders, or by a single 
chief. But we are only concerned with them in the 
later stage, when they appear as anomalous exceptions to 
the general rule of individual ownership. The view of 
Blackstone is, that the uncultivated land in a manor is 
the lord!s waste with which he can do as he pleases, 
subject only to certain rights, presumed to rest upon some 
lost grant or tacit permission by his ancestors, widened, 
according to the usual fiction of English law, by imme- 
morial custom; rights belonging almost universally to the 
freeholders, and generally to the copyholders, of pasturing 
as many cattle on the waste as would suffice to manure 
and stock the private land to which this right of common 
is annexed ; sometimes also of cutting turf or taking under- 
wood sufficient for their own consumption and the repair 
of their houses and fences, or even of digging for minerals. 
It had been declared by statute, as early as the reign of 
Henry III., that the lord had a right to inclose for pur- 
poses of cultivation, so long as he left common sufficient 
for those entitled thereto ; the use made of this power in. 
Tudor times, especially in the reign of Edward VI., gave 
rise to serious discontents and actual outbreaks ; but in 
the reign of George 11. nothing had occurred to attract 
particular attention to the subject, which is accordingly dis- 
missed by the learned commentator in very few paragraphs. 
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lees and Mortgages. — Of all possible rigbta and 
1 land, there are probably none which, in ft 
y lite England, concern a larger number of persona 
than these two, about which notbing baa yet been said, 
bat, though these are under one aspect rights of property, 
it will be more convenient to treat them under their more 
important aspect aa rights against individuals, arising out 
of contract, especially as we shonld otherwise have the 
troublesome, and for our present purpose unprofitable, 
task of dehniDg their anomalous position on tlie border- 
line between real and personal property. 

In concluding our description of the power of disposi- 
tion implied iii various kinds of ownership, it should be 
elated that in the time of Elackstose, the power of dis- 
iHwition by will Iiad become {what it had not always been) 
ftO-extenoive wicb the power of disposition in the owner's 
iifutime, widi the single exception of the devises pro- 
hibited by the Mortmain Act of Geo. 11. (p. 29). 

Title to Beal and Personal Property. — This 
may arise in the following ways: — (1.) By the act of a 
previous owner : this has already been considered, so far 
OS relates to the previous owner's right to tninsfer, with 
or witliont conditions; it only remains to deal with the 
formalities necessary to vest the property in the new 
owner. (2.) By inheritance from the previous owner in 
due course of law, without any act on his part. (3.) By 
operation of law adverse to the previous owner. (4.) 
Without reference to any previous owner. 

Formalities of Transfer. — The thing to be trana- 
(erred being a right available against all the world, 
evidently the object to be aimed at is in some way to give 
notice to all the world, at least that part of it which is 
likely to have dealings with the parties, Tbia o't^'wA 
s \ept in view with tolerable steadme^ a^ W w 'fta 
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common law was concerned, regard being had to the 
limited range of intercourse and defective means of 
publication in the ages in which its rules were framed. 
For personal property in the shape of movables, to which 
the ancient law attached little importance, the rule was 
that in a gift^ actual deUvery, or as near an approach to 
it as the nature of things would admit of, was necessary 
to transfer the ownership, but that in a sale the contract 
was in itself a transfer; but then a mere verbal agreement 
was held to be no contract unless there was either a 
tender or part payment of the price, or a tender or part 
delivery of the goods, or an agreement to postpone pay- 
ment or delivery, or both; so that the difference was not 
after all so wide as it might seem at first sight. With 
respect to goods sold for £10 or upwards, further require- 
ments were added by the well-known Statute of Frauds, 
in the reign of Charles II., namely, that in the absence 
of part payment there must be either part delivery, fol- 
lowed by acceptance and actual receipt on the part of the 
buyer, or else a memorandum in writing signed by the 
parties or their agents. Besides these methods of delivery 
and sale, the ownership of any kind of personal property 
might be passed with or without consideration by deed^ 
i.e,, a written instrument signed, sealed, and formally 
delivered to the intended recipient. As to real pro- 
perty, where the rights to be transferred were what 
are called corporeal, i,e,, such as imply actual physical 
contact with and use of the soil, it was anciently re- 
quired that a formal and public delivery of possession, 
called livery of seisin, should accompany the feoffment, 
or declaration of the rights intended to be transferred. 
"The feoffor, lessor, or his attorney, together with the 
feoffee, lessee, or his attorney (for this may be as effec- 
tually done by deputy or attorney aa \yy \.\ia ^xYaal^ala 
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themselves in peison), come to the land^ or to the house; 
*nd theie, in the presence of witnesses (properly the firee- 
holders of the neighbourhood), declare the contents of the 
feoffinent or lease, on which IiTerj is to be made. And 
then the feoffor, if it be of land, doth deUyer to the 
feoffee, all other persons being out of the ground, a clod 
or turf, or a twig or bough there growing, with words to 
this effect: ' I deliyer these to jou in the name of seisin 
of all the lands and tenements contained in this deed.' 
But if it be of a house, the feoffor must take the ring, or 
latch of the door, the house being quite empty, and 
deliyer it to the feoffee in the same form; and then the 
feoffee must enter alone, and shut to the door, and then 
open it, and let in the others." If the rights to be trans- 
ferred were incorporeal^ that is, if actual physical con- 
tact with the soil was either not inyolved at all, as in the 
case of an adyowson or a rent-charge, or only occasionally 
or in a particular mode, as in the case of a right of way 
or other seryitude, the formalities aboye described were 
considered inappropriate, and the transfer was made by 
granty in other words, by deed. The use of the terms 
corporeal and incorporeal to describe different kinds of 
lights, as though any right could be grasped with the 
hands, was certainly fanciful; but the rules in themselves 
were sufficiently simple and logical — ^public notice to the 
nei^bourhood of the person who is to have the general 
rights and duties of ownership — ^private but permanent 
recording of any special and limited rights which other 
persons may have in relation to the same subject But 
this ancient simplicity had been gradually overloaded by 
new inventions till it was almost lost sight of. These, 
for the most part, grew out of the fact that the chancellors 
persistently refused to see the difference between a right 
in rem and a right in personam^ in other woids^ between 
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a conveyance and a contract ; in their eyes, if A had con- 
tracted (for a consideration) to convey land to B with the 
proper formalities, B, on payment of the purchase-money, 
hecame at once the owner, so far as they coxdd make him 
so; that is to say, he had the use of the property. Then 
came the Statute of Uses, declaring that the use should 
carry with it the legal ownership, and thus it seemed 
to he settled that real property, with aU its complex aggre- 
gate of feudal rights and duties, could be transferred hy 
a mere private contract, — hargain and sale, as it was 
called, — ^with scarcely more trouble, and no more publicity, 
than a horse or a sack of potatoes. But the security for 
publicity thus lost was replaced in a form more suited to 
modem civilisation, viz., registration; a statute was passed 
in the very same year requiring all such bargains and sales 
to be made by deed regularly enrolled. It might seem 
that purchasers would now have no choice between the 
ancient publicity by livery of seisin and the modem pub- 
licity by registration; but the lawyers were again too much 
for the Legislature. They first bargained and sold to the 
purchaser a lease for a year, which was too small an 
interest to require registration, and yet was enough under 
the Statute of Uses to give a fictitious possession without 
any actual entry; after which, as it would have been 
contrary to principle to give formal livery of seisin to one 
who was already in possession, a simple deed of release 
was all that was necessary in order to make over the 
remaining rights of -ownership. So high a value seems to 
have been set by landowners on privacy in their con- 
veyances, that this strange, circuitous, and of course 
expensive process became and remained more common 
than either the feofiment with livery of seisin, or the 
bargain and sale with enrolment The counties of York 
aiCd Middlesex obtained special acts for a nev aystftisL oi 
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registration of deeds; but here, as in so many other cases, 
the broad rule of law giving priority to registered deeds 
was frittered away by the refinements of the Court of 
Chancery, so that we are not surprised to find Blackstono 
doubting whether the system did not cause more disputes 
than it prevented. 

. The method of conveying copyhold estates has been 
already described. 

Blackstone reckons up fourteen distinct methods of 
conveyance employed in his time; but many of them are 
mere varieties of conveyance by deed, and we may con- 
sider that we have now exhausted the methods of trans- 
ferring the legal ownersliip of real property; but from 
what has been already said about the ways of the Court 
of Chancery, it will readily be understood that they by 
no means abandoned their control over tlie hmeficial 
ownership. Equity still " considered that as done which 
ought to be done;" and therefore no sooner was there a 
contract for a sale of lands in any shape whatever, and 
the purchase money paid or tendered, than the previous 
owner found himself in the position of a mere trustee for 
the purchaser, who could enter upon the land, under the 
protection of the Court of Chancery, live on it, and enjoy 
the profits, in fact do everything except bring an action 
as owner in a common law court, and could at any time 
obtain a decree compelling the previous owner to make 
him a legal conveyance. 

Of the formalities required for transfer by will there is 
not much to be said. The Statute of Frauds required a 
will of freehold property to be in writing, signed by the 
testator, and by no less than three witnesses in his pre- 
sence; and such a will had the further peculiarity that it 
applied only to land which belonged to the testator both 
when he executed the will and when lie di^d', \iVia\^'^ ^ 
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will of personal property was understood to speak jErom 
the death of the testator, and required neither witnesses 
nor the signature of the testator — nay, in the case ot 
property under £30 it might be made by word of mouth. 
There were also remarkable variations as to the mode 
of giving effect to the will after the death. The will 
of real property passed the property directly to the per- 
son therein named, the devisee, as he was called, and 
all proceedings necessary for establishing its validity or 
carrying out its directions took place in the common- 
law courts, unless there were trusis in it which required 
the intervention of the Court of Chancery. The will 
of personalty came ordinarily under the jurisdiction of 
the ecclesiastical courts, though here also there might 
be occasion for Chancery interference. Moreover, many 
more processes had to be gone through before the pro- 
■*^erty, or what remained of it, could reach the hands for 
which it was intended. First, the whole had to be vested 
in one or more representatives of the deceased, who might 
without impropriety have been called trustees, but hap- 
pened (probably because their office was older than the 
invention of trusts) to be called by a different name — 
executors, if appointed by the testator, administrators, 
if appointed by the Court. It was the duty of this 
executor or administrator, first, to produce the will and 
satisfy the Court of its validity; then to make an in- 
ventory of the property, and collect the debts due to the 
testator; then to pay out of the assets so collected (1) 
the funeral expenses of the deceased ; (2) his debts, ac- 
cording to a peculiar order to be presently noticed ; (3) 
the legacies given by the will to particular individuals, 
helping himself first if he happened to be one of them ; (4) 
the residue, if any, and if there was any person designated 
j'n the will as residuary legatee*, ii iio\.5\ia's<i^^ ^Q^^<i\yj «» 
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kind of very rough justice to take it for himself, unless he 
had already taken a legacy under the will. If the property 
proved insufficient to meet all the demands upon it, he 
would have to make a proportionate reduction, equal as 
hetween recipients of the same class, but always exhaust- 
ing the lower class before going to a higher; legatees, for 
instance, before debtors, and ordinary debtors before the 
more favoured ones. Until all this was accomplished, he 
represented t^e property for all purposes, all actions in 
respect of it being brought by or against him, and the 
entire management being in his hands. 

Inheritanoe. — ^We may now quit the subject of volun- 
tary transfers, and come to the laws of inheritance. Here 
the distinction between real and personal property is even 
more marked than in the other matters we have been 
treating of. 

To take the simplest rules first, those for the distri- 
bution of the personal property of an intestate were thus 
settled in the reign of James II., since which time they 
have never been altered. 

(1.) The widow takes one-half, if there be no child, or 
descendant of any child ; otherwise one-third. 

(2.) The children take equally, subject to the share of 
the widow; the children of any deceased child collectively 
represent their parent. 

(3.) In default of descendants the father takes the 
whole, or if there be a widow, one-half. 

(4.) Next come the mother, brothers, and sisters, 
equally; children of a deceased brother or sister repre- 
senting their parent, provided the mother or any brother 
or sister be living. 

(5.) Other next of kin ad infinitum, those in equal 
degree of kindred taking equally, and excluding all who 
are more remote. 
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Except in the case of the father, no preference waa 
given to males over females, nor to the whole blood over 
the half-blood. It will be noticed that there is mention 
of a widow, but no mention of a widower; the reason 
being that a married woman's property passed to her 
husband on the marriage, and of course remained his at 
her death; she might, indeed, have the beneficial owner- 
ship of property vested in trustees for her, but the dis- 
posal of that would depend, not on the general rules of 
law, but on the terms of the instrument which created it, 
the usual arrangement being to the wife for life, then to 
the husband for life, then to the children, if any, and in 
default of children to those who would have been her 
next of kin if she had been unmarried. 

Eeal property, on the other hand, was not distributed, 
but descended in almost every case to a single individual, 
in an order of which the following were the most striking 
peculiarities : — 

I. Males were in all eases preferred to females, sons to 
daughters, brothers to sisters, &c. The widow had no 
regular place in the order of succession, but had an estate 
for life in one-third of ber deceased husband's lands, under 
the name of dower, of which she could not be deprived 
by his will, or even by alienation in his lifetime. On 
the other hand, on the succession to a wife's lands, the 
husband took, as tenant by the curtesy, a life-estate in the 
whole, legal as well as equitable, provided that there had 
been issue bom of the marriage capable of inheriting; 
whereas dower attached to the legal estate only, and was 
subject to other awkward restrictio^s. 

II. Among males in equal degree, as sons, brothers, 
&c., the eldest only inherited; but the females all equally. 
These rules seem to follow naturally, if not inevitably, 

from what has been already stated ^ \a t\i& otv^^l 
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nature of real property, viz., that it was a quasi-political 
status, — ^as distincty political as any status could be 
when politics were entirely an affair of private interest, 
and the idea of " a commonwealth " was unknown except 
here and there in isolated cities. The feudal tenant was 
a viceroy or military lieutenant in relation to his lord ; in 
xelation to his brothers and sisters he was the guardian 
and representative of a little community, whose success 
in the general scramble, and even whose existence, de- 
pended on their union under a single head; and there 
were obvious reasons, in the interest of the tenants still 
more than in that of the lords, why that single head 
should be the eldest male rather than any other. It did 
not follow, and it was doubtless never intended, that the 
others should therefore be excluded from the enjoyment 
of the estate, though that result actually happened in 
consequence of the gradual change from vassalage to 
private ownership. That the position of younger brothers 
should thereby become more dependent, and that the 
elder brother should fail to recognise in this altered 
state of things a reason for equal division, is only what 
we should expect from our knowledge of average human 
nature, though doubtless such a division would have had, 
as Blackstone quaintly expresses it, '^ the appearance, at 
least in the opinion of younger brothers (and he might 
liave added, of sisters), of the greatest impartiality and 
justice." The large power of disposition, both in his life- 
time and by will, which as we have seen was vested in 
owners in fee simple, might have been, and was to a con- 
siderable extent, used to rectify this injustice; but the 
desire to found and perpetuate a powerful family operated 
strongly in the other direction, especially in the case of 
large estates. 
IIX Fatbeisand other lineal ascendants vr^i^ %!l\a^^^^ 
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excluded; a rule for which Blackstone's ingenuity is 
severely taxed to find a reason. 

IV. The course of descent was traced, not immedi- 
ately from the last owner, but from the last person who 
acquired by a title other than descent — ^the original " pur- 
chaser," as he was called. Hence, lands inherited by the 
intestate from his mother's side could only descend to 
his mother's relations, and conversely. 

V. Brothers and sisters, and other collateral relations 
of the half-blood, were altogether excluded. 

The devolution of an estate-tail was the same as far as 
it went; but on failure of lineal descendants, or in some 
cases of lineal male descendants, it stopped altogether, 
and the estate reverted to the heirs of the original grantor. 
Other systems of descent, relics of times anterior to 
feudalism, continued to exist as local customs in different 
parts of the country; the most remarkable being that of 
gavelkind in Kent, under which all the sons, and in de- 
fault of children, the brothers, inherited in equal shares, 
and that of borough-English, in the city of London, under 
which the youngest son alone inherited. 

Acquisition by Title adverse to the previous 
Owner. — One way in which this may take place is by 
forfeiture. This may be incurred either as part of the 
punishment for a crime, or, in the case of a partial owner, 
on breach of the conditions under which he held his pro- 
perty. Forfeiture as a punishment we shall deal with 
elsewhere, only noticing here that the benefit of it accrued, 
in case of treason, entirely to the Crown as to both real 
and personal property; in case of felony, to the Crown 
entirely as to personalty, but as to realty only to the 
extent of a year's profits, the lands then going to the 
lord under the title of escheat^ the felon being incapable 
of transmitting anything to laia Yie^Via. Gviii iotfeituie 
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I foi bleach of condition present no special features of in- 

Anotbor title adveree to the owner is tliat of a credifur, 
who takes his debtor's property in satisfaction of tlie 

, debt; which might, no doubt, be called a title by for- 
feiture, were it usual to do aa Tliia title may accrue, 
apart from rights arising oat of express contniet, in at 
least three difl'erent ways, viz., (1) distress, (2) execution 
through the sheriff, (3) bankruptcy, (4) administration, 
i.e., distribution of the effeets of the debtor after hia death. 
Title by distress was of a very limited, temporary, and 

' partly fiduciary character. Anciently it waa merely the 
right of the landlord when rent was in arrear to sei^e any 
moveable property, with certain exceptioas, found on the 
land or in the house in question, and not grossly out of 
proportion to the amount due, and to keep it till the ivnt 

' waa paid; but, shortly before the time of Blackstone, the 
powers of the landlord were largely increased, and he was 

' allowed, though only after waiting five days, and nQ<kc 
official superintendence, to sell the thing distrained, 
satisfy hia own claim out of the proceeds, and hand over 
the anrplua, if any, to the tenant. One remarkable feature 

' of this law was, that the goods of a sub-tenant, found on 

I the premises of a defaulting tenant (the furniture of a 1 

, lodger, for instance, in apartments let unfurnished), might 
be token m satisfaction of the rent due from hia immediate 
laadloid to the superior landlord. 

I With regard to exeeation, considered as a title to pro- 
perty, the points to be noticed are, that it extended in 
one form to the debtor's personal property generally, but 
excluding money and written securities for money of all 
kinds, such as bonds and bank notes, on the ground appa- 
rently that the object of the taking waa tofie\i,a.'Qiiaw\ft-3 
not be sold, ajid that securiUee >HBt6 ontj ■^<^if 
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able as choses in action, and therefore not property. A 
fortiori, the sheriff could not take any steps for recovering 
a debt due to the defaulting debtor from some third per- 
son, except under a peculiar custom of the city of Lon- 
don. In another form it extended to taking the rents 
and profits of land through the sheriff; in a third form, 
to the possession of half the land itseK, not to be sold, but 
to be held till the debt was made up out of the rents and 
profits. The limitation to half the land was on the theory 
that the creditor could neither force himself on the feudal 
lord as tenant in lieu of the debtor, nor disable the latter 
from rendering his feudal services. Copyhold lands could 
not be made available in any way for payment of debts, 
being theoretically the property of the lord. It will be 
seen, therefore, that considerable caution was necessary in 
giving credit or lending money to apparently substantial 
landowners, and that it was not very easy for an ancient 
family to ruin itself by extravagance, though the object 
might doubtless be accomplished by an actual sale or mort- 
gage of the estates. 

This remark will be confirmed by an examination of 
our next source of title, that by hanTcruptcy, ^.e., where a ' 
debtor is discharged, wholly or partially, from his liabi- 
lities on giving up his whole property to be equitably 
divided among his creditors. This was only allowed in 
the case of a trader, defined as a person who habitually 
seeks his living by buying and selling, and practically 
limited to those who traded on a considerable scale,- since 
it was necessary to show a debt of £100 to one cre- 
ditor, or debts of larger amount to more than one. All 
other persons could in no possible way, except by pay- 
ment in full, extricate themselves from the consequences 
of insolvency, viz., execution of all property liable to that 
process, and imprisonment for any l^ii^V^x oi t\ma, %<Mift- 
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rally at tlie expense of the public (supposing tlie debtor 
to have nothing); but in case of a debt not exceeding 
£100, and a complete surrender of property, this imprison- 
ment was at the expense of the creditor. Blackstone 
speaks of this distinction as a privilege accorded to traders, 
on the ground that "they are, generally speaking, the 
only persons liable to accidental losses, and to an inability 
of paying their debts, without any fault of their own," 
while he speaks with very proper severity of gentlemen 
who either contract debts without having the means to 
pay them, or delay payment when they have the means. 
This, no doabt, was the main ground of the distinction; 
but it also had another operation, to which a land-owning 
Legislature can hardly be supposed to have been blind, in 
preventing ancient estates from being brought into the 
market, since it would not have been tolerated that 
debtors should get a discharge in bankrupt^sy without 
giving up their lands, which, nevertheless, could not, as 
we have seen, have been taken by any other means. In 
fact, real property was actually taken and sold on the 
bankruptcy of a trader. 

Title by Administration resembles in principle that 
of bankruptcy, the discharge of the debtor from further 
molestation by his creditors resulting in the one case 
from the favour of the law, in the other case from an 
event beyond human controL But, whereas the former 
applied only to the property of ^racier-debtors, and to 
all their property, real as well as personal, the latter 
applied to the property of all deceased debtors, but to the 
jHirsonal property only, unless the deceased had expressly 
directed otherwise. Another important difference was, 
that in bankruptcy all creditors were entitled to share 
equally in proportion to the amount of their claims ; in 
ViilmumtTation a complicated and capnciou'a oi^^x ofl 
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priority was followed. The preferences most worth 
noticing were (1), debts due to the Crown, the very class 
of which the non-payment would be least felt by any one; 
(2), debts of record, i.e., declared to be due by decree of 
some court, though, unless it were to encourage litigation, 
no reason could be given for considering such a debt 
better established than one which had never been dis- 
puted; (3), arrears of rent, a preference best accounted 
for by remembering that most of our laws had been made 
by landlords ; (4), debts due on speciality contracts, i.c., 
those expressed in a deed, signed, sealed, and delivered. 

Title hy judgment of a court of law or equity, needs no 
particular description. The use made of such decrees, 
through the fictitious proceedings, called fines and com- 
mon recoveries, has already been noticed. 

(4.) Acquisition without reference to any previous owner, 
— It may be a question whether we should class under 
this or the previous head what may be called, in non- 
technical language, ancient possession in good faith. 
Doubtless it so far has reference to a previous owner, that 
it is always set up to bar the claim of some one who pro- 
fesses to have been the owner; but the ground assumed 
by the ancient possessor is not " I admit that you were 
the owner, but you have lost your right through lapse of 
time," but " whether you were owner or not it is too late 
now to inquire." This right is set up technically under 
two distinct names, prescription and limitation; properly 
speaking, the former creates a positive title, while the 
latter only acts negatively by barring adverse claims, but 
the distinction can but rarely be of any practical import- 
anca The time within which this right could be acquired 
was different according to the nature of the subject- 
matter, and also according to the nature of the adverse 
claim, viz, : 
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For the owneiBhip of land (Hmitation), sixiy years 
where the daimant undertook to prove an abaolnte, in- 
defeasible title ; twenty yeaia when he only undertook to 
prove that he had a better title than the poaseesorjj^y 
and fkirty respectively in certain other cases. 

For rights of way, rights of common and other servi- 
tudes (prescription) y a continually lengthening period, 
dating from the reign of £ichard L, called the time of 
legal memory; and the same for customs, which only 
differ &om rights by prescription in belonging to classes 
or localities instead of individuals. 

For personal property (limitation), the general period 
was six years. 

There was one person, however, against whom no one 
was safe, however long his possession, or whatever the 
subject-matter, the mayim being ^' nullum tempus occurrit 
regir The lawyers might have left this maxim, like so 
many others, to be justified of itself ; or they might have 
derived it from the fiction that '' the king never dies,*' 
therefore his rights must be as immortal as himself; 
or equaUy well j&om the fiction, that '' the king can do no 
wrong," therefore cannot have neglected to press his 
claim at the proper time; but they preferred to excogitate 
a new and certainly ingenious theory, to the effect that 
<' the king is always busied for the public good, and 
therefore has not leisure to assert his right in the time 
limited to subjects." It would have been neither ingenious 
nor courtly to state tHe simple fact, that, in the long 
scramble for power and pelf between this immortal being 
and his subjects, he had had the luck to grasp and to keep 
this particular perquisite. 

Ocxnipancy. — The only title remaining to be noticed 
is that of actual possession, or occupancy, which is gener- 
ally 'T&cogmBed bb valid against any onb ^vAio c'dsmn^t ^^^ 

ittm.JBtfG.LAW. TV 
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any other legal title. Blackstone amuses himseK hj 
imagining the course of its development in that " state o*- 
nature " which seems to have exercised such a fascination- 
over the contemporaries of Eousseau. Its range has heen. 
grievously restricted since those days, though T^e cannot 
admit, what the learned commentator appears sometimes 
to intimate, that in England everything had, or has, an 
owner which is capable of ownership, the Crown or the 
lord of the manor taking everything which does not belong 
to any one else. It has been shown conclusively that this 
can never have been the case, except as to certain animals 
and things particularly specified, viz., whales and sturgeon, 
treasure-trove, i.e., treasure hidden by an owner who has 
never returned to claim it; waifs, i.e., property stolen and 
thrown away by the thief in his flight, where the owner 
has neglected to pursue; estrays, i.e., valuable animals 
which, having strayed, are not claimed by their owners 
within a year and a day, with perhaps a few other miscel- 
laneous articles. Fish, for instance, other than the " royal 
fish " above mentioned, caught in navigable rivers or at 
sea, within British jurisdiction, have never been supposed 
to belong to any one but the captor, nor would the Crown 
succeed in a claim for the agates and cornelians picked up 
by strollers on the sea shore. 

Accession, i.e., the title which the owner of a thing 
has to everything produced from it, or which is contained 
in it, or naturally attaches itself to it, is really only a 
species, and the most practically important species of 
occupancy, though often treated as distinct. There was 
nothing, however, in the English law on the subject so 
peculiar as to call for special notice. 
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11. Contract. 

Law of Contract. — The state of this part of the law 
in the time of Blackstone is thus described by the 
biographer of the great judge (Lord Mansfield), who at 
this very time was just entering upon the task of supple- 
menting its deficiencies : — 

" In the reign of George II., England had grown into 
the greatest manufacturing and commercial country in the 
world, while her jurisprudence had by no means been 
expanded or developed in the same proportion. The 
legislature had literally done nothing to supply the in- 
stifliciency of the feudal law to regulate the concerns of a 
trading population; and the common-law judges had, 
generally speaking, been too unenlightened and too 
timorous to be of much service in improving our code by 
judicial decisions. Hence, when questions necessarily 
arose respecting the buying and selling of goods, respect- 
ing the afi*reightment of ships, respecting marine assur- 
ances, and respecting bills of exchange and promissory 
notes, no one knew how they were to be determined. Not 
a treatise had been published upon any of these subjects, 
and no cases respecting them were to be found in our 
books of reports, which swarmed with decisions about 
lords and viUeins, about marshalling the champions upon 
the trial of a writ of right by battle, and about the 
customs of manors. Mercantile questions were so ignor- 
aiitly treated when they came into Westminster HaU, 
that they were usually settled by private arbitration 
among the merchants themselves. If an action turning 
upon a mercantile question was brought in a court of law, 
tlio judge submitted it to the jury, who determined it 
according to their own notions of wliat woa ia\t, ^tA ti<^ 
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general rule was laid down whicli could afterwards be 
referred to for the purpose of settling similar disputes." 

In short, the defects of our old law of contract were 
more those of omission than of commission; what there 
was of it was comparatively simple and rational, and 
affords proportionately scanty material to the historian. 
Among its positive defects we may class the preference 
already mentioned (p. 48) as given to specialty over 
simple contracts in administration; the further privilege 
allowed to the former, of being enforceable without such 
proof as was iu other cases required of some advantage to 
accrue to the promisor as the consideration for his enter- 
ing into the contract, may perhaps be justified. The prin- 
ciple introduced by the famous Statute of Frauds, in the 
reign of Charles II., of requiring certain contracts, either 
peculiarly burdensome or peculiarly open to misconstruc- 
tion, to be evidenced by writing, and the signature of the 
party to be charged therewith, or his agents, before ^.ny 
action can be brought upon them, seems in itself sound 
and wise; but the rules were unfortunately so expressed 
as to give some colour to the oft-quoted retort, that if 
" every line of the statute was "worth a subsidy," every 
line had also cost a subsidy in litigation. 

Void Agreements. — In every system of law there 
must be a line drawn somewhere between agreements 
which are, and those which are not, enforceable as legal 
contracts. No government was ever so bold as to hold 
every one to his word, whatever foolish, wicked, or impos- 
sible thing he might have undertaken to do, and only the 
most uncivilisv^d (if any) have ever entirely refused re- 
dress to sufferers by breaches of faith. In England the 
line was drawn on the whole with tolerable steadiness 
and good sense, the most noteworthy aberrations being 
the following : — 
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(1.) An ftgreement to pay a high rate of interest for a 
luan — in Blackatone'a time anything over 5 per cent.— 
waa reprobated ander the name of iminj, and was held 
to be un enforceable as against public policy — Bome said 
as being against the law of Uod, 

(2.) heta were positively illegal, and punishable if made 
upon any illegal sport, or upon any race or game wbut^ 
ever, for more than £10, and in some other cases; but in 
all eases in which they were not punishable, the payment 
of them could be enforced by action like any other con- 
tractual obligation, and the judge was bound to consider 
them with such patience and gravity as he could com- 
mand, unless, indeed, the inquiry could be shown to 
be actually injuriouB to the public, or to the interests, 
feelings, or reputation of a third person, and even these 
exceptions had not been fully established when Black- 
stone wrote. 

Among the infinite varieties of legal contracts, the 
following are aufficiently common to have acquired special 
names, and to have had a good many of their incidents 
defined beforehand by the law. 

(1.) Sah — or exchange, already discussed as a mode of 
acqiiifiition (p. 35). 

(2.) Dcpfmt — i.e., agreeing to take another person's 
property, and keep it or employ it in eome way for his 
benefit. This was called hailvicnt when applied to per- 
sonal property, and when the contract professed to be 
what it really was. When the nominal ownership was 
transferred as well as the possession, which was sometimes 
done in respect of personal, and generally in respect of 
rial property, it was called a trust, and as such was a 
contract only cognisable in a Court of Equity. 

(3.) Loan — which speaks for itself. 
■^■ii^J'iedga or mortgage — a speciea ot coqUoa^ a^'N^i'^^ 
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collateral to some other contract, usually a loan; the 
agreement being that the pledgee shall keep the thing 
pledged until the main contract has been performed, and, 
generally, that after a certain interval he may sell it and 
indemnify himself out of the proceeds for the non-per- 
formance. Looking to the substance of the matter, a 
mortgage only differed from a pledge proper in that the 
conditional control of the mortgagee over the thing pledged 
rested on a mere understanding, without any actual trans- 
fer of possession. But, historically, under the English 
law, it was derived from a very different transaction, by 
which the actual legal ownership was transferred, to be 
re-transferred on performance, but to be retained in case 
of non-performance of the principal contract; so that if a 
land-owner, for instance, had in a time of necessity mort- 
gaged his estate to a money-lender, and failed to repay 
principal and interest on the exact day named in the 
deed, the land, perhaps far exceeding in value the sum 
actually due, would belong for ever to the money-lender 
without any possibility of redemption. The Court of 
Chancery had considered this oppressive, and had been 
in the habit of enforcing instead of it what it conceived 
to be in each case the fair arrangement; but the formal 
transfer remained, and produced a variety of entangle- 
ments, with a good deal of practical injustice, over and 
above the principal grievance, that one of the commonest 
of business transactions could only be effectually dealt with 
in London, and in the most expensive of Courts.* 

(5.) Hiring, — ^This contract, like the two preceding 
ones, has nearly, if not quite, as much to do with the law 

^ This intervention took place a few years later than the first repre- 
sentation of Shakespeare's " Merchant of Venice," so that the strict 
enforcement of Shylock's bond is not a bad caricature of English law 
as the poet A'liew it. 
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of property as with that of contract, being, in fact, a 
contract to pay so much in consideration of a conditional 
and temporary transfer of a considerable part of the rights 
of ownership. More especially is this the case with the 
hiring of land or houses; such tenancies are only dis- 
tinguishable by a very fine and arbitrary line from the 
tenures or estates of real property law. They were, in 
fact, generally spoken of by lawyers as personal property 
savouring of ths realty, or chattels real. The importance 
of this kind of contract may be gathered from the fact, 
that of the whole soil of England only a very small part 
had anything to do with its legal owners, except that 
they extracted a rent from it> and determined who 
should live on it; the actual inhabitants and cultivators, 
and even those who superintended the cultivation, being 
lessees or tenants of one kind or another. The case 
was nearly the same, mutatis mutandis^ with regard 
to house property in towns. The main fact that the 
relations between the different persons having an interest 
in the soil were determined far more by special con- 
tracts than either by custom or by positive law, and. 
by contracts based on the assumption that the superior 
landlord was the only proprietor, and might, if his terms 
were not accepted, have no tenants at all, and surround 
himself with a desert, is well deserving of notice, inas- 
much as Great Britain appears to differ in this respect 
i'rom every other country in the world. That the con- 
tracts made under such circumstances should be generally 
more favourable to the supposed interest of the landlord 
than to that of the tenant, that the presumptions made 
by Courts of Justice as to the intentions ef contracting 
parties, when not formally expressed, should be of the 
same character, and that more stringent legal remedies 
should be givea against non-payment ol Teli\»^s^ %i\«a»s^ 
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than against most other breaches of contract, was only 
what we should expect. We have more reason to be 
surprised at the moderation with, which the powers of 
the landowning class, theoretically so enormous and 
crushing, appear in general to have been exercised. 

Hiring of personal property calls for no particular remark. 

(6.) Service. — Here, again, the English law differed 
from those of all ancient and many modem nations, but 
this time on the side of liberality, in making the relation 
of master and servant depend almost, if not entirely, on a 
free contract. Except paupers, the children of paupers, 
and criminals, every one was ostensibly free to work for 
any one, or for no one, as he pleased, and to make the best 
bargain that he could for his services. Practically, how- 
ever, this liberty was considerably restricted (1), by tbe 
laws against vagrancy, hereafter to be noticed; (2), by laws 
strictly prohibiting combinations among workmen to raise 
the rate of wages; and (3), by laws making the breach of 
a contract of service not merely a civil injury, but in many 
cases a punishable offence. 

Our limits will not allow us to do more than barely re- 
mind the reader of the existence of such contracts as 
agency, partnership, insurance, indemnity, and guarantee 
(or suretyship). 

Two instances of the kind of obligation, whicb we have 
called quasi-contract, deserve special mention on account 
of their subsequent history. 

Innkeepers were held at common law, from the very 
fact of their undertaking to receive strangers generally, to 
be bound to receive and entertain any stranger who might 
present himself for whom they had suitable accommoda- 
tion; and they were also liable for the loss of any pro- 
perty deposited by a guest in their house, though they 
might never have promised to take evae oi \L So also 
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Gommon Carriers, t.e., those who held themselves 
out as generally ready to convey goods for reward, were 
treated as having contracted also to convey them safely 
mider all ciicnmstances, so as to be liable for every loss 
or damage occurring otherwise than by inevitable accident 

HL — ^Absolute DuTiBa. 

These ate those which have for their immediate object, 
(1), the good of the State; (2), God, religion, or some ab- 
stract ideal; or (3), the good of the very person bound by 
them. So far as such duties are negative they will be 
best described further on, in connection with the viola- 
tions of them. 

Pablic Duties. — Of positive services rendered directly 
to the Stale there would be more to be said if this were a 
history of the Constitution ; as it is, it will be sufficient 
just to remind the reader that the revenue-laws and the 
law of impressment furnish some of the most exciting 
chapters to the criminal records and romances of the 
period. Duties imposed for the sake of public justice 
belong to Procedure; but this seems the proper place for 
a remark upon the mode of dealing with that general 
obligation which binds every individual, who is strong 
enough, to stop a fight, to prevent a crime being committed 
in his presence, and to arrest the criminaL Though this 
duty is usually spoken of in English law books as a legal 
as well as a moral one, not only was it, and is it, enforced 
by no definite penalty, and encouraged by no reward, but 
even the right of interference was, and is, limited by such 
arbitrary and unintelligible distinctions, as gratuitously 
to supply every man with an excuse to his own conscience 
for indulging his natural indolence or timidity, lest he 
should himsell he breaking the law. 01 o>i\i^T ^iS^v^^ 
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duties towards the community at large, sanitary, registra- 
tive, and the like, we may remark generally that the 
England of Blackstone stood distinguished, for good or for 
evil, from most other civilised states, and from itseK at 
other periods by the rarity and laxity of such requisitions. 

Religious Duties. — The only positive and general 
requirement of this kind — unless we reckon taxation for 
Church purposes — ^was that of every Sunday attending 
some place of worship belonging to the Established 
Church, or else, as a matter of special indulgence under 
the Toleration Act of William III., a duly certified meet- 
ing-house belonging to some recognised sect of Protestant 
Dissenters. 

Absolute positive duties of a purely self-regarding 
nature had no place in our legal system. Peter the Great 
might shave his Russians, but no such feat was likely to 
be attempted by the British Parliament, 






CHAPTER III. 

WRONGS AND REMEDIES, CIVIL AND 

CRIMINAL. 

L General Features op the System. 

Idea49 of the Age on the Subject. — ^In Goldsmith's 
"Citizen of the World," published about 1760, we read 
as follows : — " There is scarcely an Englishman who does 
not, almost every day of his life, offend with impunity 
against some express law, and for which, in a certain 
" conjuncture of circumstances, he would not receive 
** punishment. Gaming-houses, preaching at prohibited 
•* places, assembled crowds, nocturnal amusements, public 
" shows, and a hundred other instances, are forbid, — and 
frequented. These prohibitions are useful; though it be 
prudent in their magistrates, and happy for their people, 
" that they are not enforced, and none but the venal or 
" mercenary attempt to enforce them. The law in this 
'* case, like an indulgent parent, still keeps the rod, though 
" the child is seldom corrected. Were those pardoned 
" offences to rise into enormity, were they likely to 
'* obstruct the happiness of society, or endanger the State, 
*' it is then that justice would resume her terrors, and 
<< punish those faults she had so often overlooked with 
^' indulgence. It is to this ductility of the laws that an 
'' Englishman owes the freedom he enjoys, superior to 
** others in a more popular Government." 
The above eulogy, nearly contempoiavi^wxa ^w^^ Sisi^ 
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first appearance of Blackstone's Commentaries, and quite 
in the style, if we except grammatical irregularities, of 
that author himself, may fitly illustrate at once the con- 
fusion — and profusion — of laws, and the confusi(Jn of 
thought on political subjects, which characterised the 
pre-Benthamite period. Georgian England had certainly 
travelled far enough from primitive barbarism, if it is, as 
has been said, a mark of that social condition to have a 
large list of civil injuries and a small list of crimes; in 
other words, for the community to think, when it inter- 
feres at all, not of the general interest in punishing the 
offender as a warning to others, but merely of what will 
satisfy the enraged individual who has been injured. We 
had, in fact, gone into the opposite extreme, that of mul- 
tiplying punishments too severe to be consistently carried 
out, so that no one could feel safe, and no one need 
despair of impunity, while the provision for compensating 
the immediate sufferers by offences was miserably inade- 
quate. If an offence was only great enough to rank as a 
felony y the injured person might give up all hope of any 
more substantial satisfaction than that which he might 
derive from the punishment of the offender. If he tried 
to bring a civil action, he was told that this would only, 
be entertained after the public interest had been served 
by a criminal prosecution; after prosecution and convic- 
tion, his adversary was most probably hung, and, at all 
events, forfeited all his goods to the Crown, so that a civil 
action could not possibly produce any beneficial results. 
It was only for the smaller offences, called misdemeanor^^ 
that the sufferer might proceed civilly or criminally at 
his discretion. It is proposed first to enumerate the 
different kinds of legal remedies and punishments, and 
then to treat of the offences to which they were severally 
apph^ 
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Civil Bemediea. — In a few casea the suiFerer was 
allowed to right himself. He might repel force by force 
in the case of an aBsault upon himself, hia wife, or hia 
child," or of an attempt to take away his or hor property. 
He might remove a trespasser from hia house or groiuids, 
so it were done without violence. He might retake his 
property when wrongfully taken away if he had an oppor- 
tunity of doing BO without provoking a breach of the 
peace. He might personally remove aa obstruction to 
hia right of way, or pull down any erection which wronK- 
fully caused him annoyance. He might aei/.e hia tenant's 
goods as a security for unpaid rent, or impound his neigh- 
bour's cattio if they strayed into his fields ; or he might 
retain his employer's property left in his hands until paid 
for labour expended upon it. But, genemlly speaking, 
be bad to seek his remedy in a Court of Law, and that 
romedy could in general only be given in one form, that 
of a sum of money. Whatever his grievance, whether hia 
reputation hod been blasted by a malignant falsehood, or 
bis eye blackened in a scuffle, or his wife or his daughter 
aodaced, he had to estimate the injury m £. e. d., and 
that, and nothing else, was what the Court would award 
him. 

Pains and Penalties. — In the penal pkarmacopaia 
there was somewhat more variety. The list of punish- 
ments known to the laws in the reign of George IL is aa 
follows : — 

1. Death in public, accompanied with torture, mutila- 
tion, and posthumous iniiuii'; the sentence being that the 
eriminal he drawn on a hurdle to the place of execution, that 
be be hanged by tlie neck, and then cut down alive; that 
bis entrada be taken out and burned while he ia yet alive; 
that bis head be cut off; that his head and quarters he at 
the king's disposal. This pimis\imen\, v;aa BK,\,uiii'j t 
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ried out (for the last time) in all its details in the reign 
of which we are speaking, in the case of some of those 
convicted of participating in the rebellion of 1746; but 
it had long been more usual — and the practice was fol- 
lowed in all but a few cases on that occasion — to remit all 
the sentence except the beheading and the disposal of the 
head. The heads of the traitors were set up over London 
Bridge. 

2. Death in public by burning alive; this had been the 
punishment for heresy down to the reign of Charles IL, 
and was stiU the legal punishment for treason by a wo- 
man; the last instance of its being actually carried out 
was that of Elizabeth Gaunt, in the well-known " Bloody 
Circuit " of Judge Jefferies, under James IL 

3. Death in public by hanging, which, in case of mur- 
der, was followed by dissection for the benefit of anatomi- 
cal science, under an Act passed just before Blackstone 
wrote. Sometimes the body was hung in chains till it 
rotted, near the spot where the crime was committed. 

N,B, — Death could never be legally inflicted otherwise 
than in public. 

4. Mutilations of various kinds are reckoned by Black- 
stone among legal punishments, but were practically ob- 
solete. 

5. Whipping, public or private, applicable in both 
forms to both sexes. 

6. The pillory; which might be a form of popular 
ovation, or a punishment only a degree short of death, 
according to the temper of the bystanders. The offender 
was enclosed in a wooden framework attached to a pillar, 
in some public place, with apertures through which his 
head and his hands were protruded. 

7. The stocks; a punishment of very similar character, 
bat involving somewhat more physical discomiott wid 
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somewhat less public ignominy, being used more in rural 
parishes than in cities. 

8. To be placed in the "cucking-stool" and plunged in 
the water — reserved to one sex and to one special offence. 

9. Imprisonment; we shall have more to say here- 
after as to how this punishment was practically carried out. 

10. Transportation. 

11. Exile simply, in the shape of "abjuration of the 
realm;" but this was only as an alternative sometimes 
permitted in lieu of capital punishment, never actually 
pronounced as a formal sentence. 

12. Forfeiture of all the offender's property, real and 
personal, usually accompanied by corruption of blood ; by 
which highly figurative expression was meant that no 
one could establish any legal right by tracing his descent 
from or through the offender. 

13. Forfeiture of the offender's personal property, gene- 
rally with the addition of a year's profit of his lands. 

14. Fines. 

Besides these positive punishments, it was then, as now, 
a common practice to require an offender or suspected 
person to find sureties for his future good behaviour. 

Imprisonment requires a more detailed notice. The 
regular English prisons were of two kinds. There was 
the common county gaol, used indiscriminately for accused 
persons detained before or during trial; for criminals sen- 
tenced to some other pimishment, in the interval between 
judgment and execution; in some cases for criminals sen- 
tenced to imprisonment as a distinct punishment ; and for 
insolvent debtors. There were also Houses of Correction, 
popularly called brideicells, which were the proper, though 
not the universal, receptacles for those whose punishment 
was to consist in the confinement itself. There was some 
difference between the two, but of \)o\i\v \\i laa."^ \i^ ^"5^^^ 
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generally, that they hardly pretended to answer any pur- 
pose whatever except, on the one hand, that of simple 
detention, and on the other hand, that of making the in- 
mates at all events sufficiently uncomfortable not to wish 
to enter them again. In buildings, for the most part 
unhealthily situated and ill-constructed, aU the prisoners 
alike, without distinction of age, sex, or character, includ- 
ing, of course, in both kinds of prison young persons who 
had committed some trifling offence, and in the common 
gaols persons with no moral stain whatever, were herded 
together in the daytime, and might, or might not, have 
separate cells at night. They had, as a rule, no honest 
means of employing themselves; in the bridewells hard 
labour was often part of the sentence, but either from the 
lack of means of supervision, or from the supposed danger 
of entrusting the prisoners with tools, it was the exception 
when any work was actually done. Much less was there 
any provision for religious or other instruction. On the 
other hand, gaming and fighting were allowed to go on 
without interruption, and the gaolers made a profit of 
selling spirits to the prisoners. But if the moral condi- 
tions were such as to send out every inmate more hardened 
and cunning in vice, more ignorant of everything useful, 
than when he went in, the physical conditions were such as 
to secure that a large percentage should never come out at 
all, or should come out only to die. The construction ol 
the buildings, the close packing of the inmates, the ab- 
sence of cleanliness and of all sanitary precautions, and, 
above all, the fact that the prisoners were reduced to the 
very verge of starvation, unless they were able to buy 
food, or obtain it from private charity, combined to en- 
gender a disease regularly known as the gaol-fever, which 
was unknown in any other civilised country. Its effect 
on the prisoneiB may be guessed iiom tltv'a i«iftta tlka.t ths 
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graolers themselves never entered tlie cells when they 
could possibly help it; that there were instances of judges 
who sickened and died in consequence of visiting the 
prisons in course of their duty, and that terrible havoc 
was made in our ships of war by some released prisoners 
carrying it with them when they were impressed for the 
navy. Some materials for reflection on this state of 
things must have been supplied to the public by the 
description in Goldsmith's "Vicar of Wakefield," pub- 
lished in 1766; but it was some ten years later that full 
light was let in on the subject by the famous philanthro- 
pist, Howard, who, at the risk of health and life visited 
nearly every prison in England, and on the Continent, and 
published his experiences. Long before that, however, 
judges and legislators must have had an uneasy conscious- 
ness that in sentencing a man to imprisonment they were 
doing no good either to him or to the community; and it 
was no doul?t to some such feeling of helplessness, rather 
than to any worse motive, that we must attribute on the 
one hand the reckless employment of the punishment of 
death, and on the other hand, the successive experiments, 
almost invariably iU-conceived and disastrous, from the 
time of Cromwell downwards, in the way of transporta- 
tion. 

Technical Clajssiflcation of Punishments. — ^In 
Commissions of the Peace, and other authoritative defini- 
tions of criminal jurisdiction, the subjects of such juris- 
diction were, and are, usually distinguished as treasons, 
felonies, and misdemeanors (sometimes called breaches 
of the peace). Speaking of the period when these names 
first came into general use, we may say, without great 
inaccuracy, that the first described offences liable to 
punishments (1), or (2) coupled with (13); the second^ 
offeDcea liable ^punishments (3), (4), and (\^V, \)Ckfc'Oocix^ 

JMia BH& LAW. V. 
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all, or nearly all, the rest. But for some centuries past, 
if it had been worth any one's while to bring the old 
classification into conformity with the facts, the scale 
would have been one of five degrees, yvL,^ treasons, felo- 
nies not clergyable^ jprcemunire, felonies clergyable^ and 
misdemeanors; the second degree alone corresponding to 
the above definition of a felony, the third incurring im- 
prisonment for life, together with forfeiture of lands and 
goods; while the fourth involved some one of the other 
punishments, or more often several in combination, pltut 
the liability to be treated as a non-clergyable felon for a 
second offence of the same kind. It will readily be un- 
derstood that the only possible explanation of this strange 
graduation is not logical, but historical, and we shall thus 
find ourselves forced, as once or twice before, to trespass 
considerably on a field which does not properly belong 
to us. 

Clergyable Felony. — By a clergyable felony is 
meant one for which the offender could claim benefit of 
clergy. This was originally granted to those who had 
received the clerical tonsure, as a sort of compromise 
between the claim set up by ecclesiastics to entire im- 
munity from secular jurisdiction, and the claim of the 
State to the equal submission of clergy and laity; the 
arrangement being that in some capital cases, though not 
all, such persons should be allowed, after the commence- 
ment of the proceedings in the regular criminal court, and 
either before or after, but generally after, conviction, to 
demand to be remitted to the milder jurisdiction of the 
spiritual courts. At a later, but still mediaeval period, it 
was settled that the criterion of clerkship should for this 
purpose be the ability to read; then, in the reign of 
Henry VIL, when this had become a comparatively com- 
jjjc/12 acconipUshment, the full priY\le^ft^«iaagaLm^\i^\kftl 
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to tlioeeactuaJ]f in orders; but lay " scholars" were alloweil 
to claim it once, on condition of being branded with, a 
hot iron on the left thumb, to prevent thuir claiming it 
again. This was their entire punishment, eo far as the 
secular courts were concerned, the theory being that the 
leal punishment was that inHicted by the ecclesiastical 
coorts to which they were remitted. What that amounted 
to cannot he better described than in the words of Black- 
itone: " Whereupon the ordinary, not satisfied with the 
proofs adduced in the profane secular court, set himself 
lijnnally to work to make a porgation of the offender by 
a new canonical trial, although he had been previously 
conricted by his country, or perhaps by his own confes- 
EJon, This trial was held before the bishop in person, 
oi bia deputy, and by a jury of twelve clerks; and there, 
firsts the party himself was required to make oath of bis 
own innocence; next, there was to be the oath of twelve 
compurgators, who swore they believed he spoke the 
truLh; then witnesses were to he examined on oath, Itul 
on behalf of tlio prianter only [the irony of this mast 
hare been higlJy relished at a time when no witnesses 
coald be examined on oath on behalf of the prisoner in a 
regular trial] ; and, lastly, the jury were to bring in their 
verdict upon oath, whi h usually acquitted the prisoner; 
otherwise, if a clerk, bt was degraded, or [query, if not] 
put to penance. A learned judge, in the be^nning of the 
last [seveuteenlh] century, remarks with mnch indignation 
the vast complication of perjury and subornation of per- 
jury in this solemn farce of a mock trial; the witnesses, 
the compurgators, and lUe jury, being all of tliem par- 
takers in tlie guilt; the delinqiieot party also, though con- 
victed before on the clearest evidence, and conscious of 
his own offence, yet was permitted and almost compelled 
to awear himself not guilty; nor 'flas tiii.« ^owi, '\i'\^'*4 
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himself, under whose countenance tliis scene of wicked- 
ness was daily transacted, by any means exempt from a 
share of it. And yet by this purgation the party was 
restored to his credit, his liberty, his lands, and his 
capacity of purchasing afresh, and was entirely made a 
new and an innocent man." It is true that in really bad 
cases this farce was not allowed, and the prisoner was 
only delivered to the bishop on the understanding that 
he was to be sentenced to imprisonment for life, and 
made incapable of acquiring any personal property, or 
receiving the profits of his lands, unless pardoned by the 
king. 

An apology is perhaps due to the reader for saying so 
much about a state of things which passed away soon 
after the Eeformation; but the very meaning of the term 
benefit of clergy could hardly otherwise be made intel- 
ligible, since in the eighteenth century the institution, as 
generally applied, had nothing clerical about it except 
the name. A statute of Elizabeth enabled the judge to 
give a year's imprisonment instead of delivering the 
offender to the bishop; subsequent statutes extended the 
privilege to women, whether able to read or not, then to 
men also who were unable to read, while other statutes 
increased the severity of the substituted punishment; so 
that, as the law stood when Blackstone's work received 
the last corrections by its author (1795), lay persons of 
either sex, guilty for the first time of a clergyable felony, 
were liable in the discretion of the court to transportation 
or imprisonment with hard labour for a term not exceed- 
ing seven years, to a pecuniary fine, or to not more than 
three public or private whippings, any of these being 
with or without the ancient punishment, or precaution, 
of burning on the hand, and also necessarily forfeited all 
^beir persoml property; while clerks in holy orders, for 
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the first or any other offence, and also peers and peeresses 
on a first offence of this kind, were entitled to be dis- 
charged without any punishment except the forfeiture of 
their personal property. 



II. Public Wrongs. 

Wrongs affecting the State — Treason. — First 
among these, in order of gravity, come direct attacks on 
the national independence or on the internal supremacy of 
the Government, whether in the latter case the object be 
to change the form of government by force, or to substitute 
one set of rulers for another, or to compel the existing 
rulers to change their measures. These two kinds of crime 
seem generally to be ranked pretty much on the same level, 
though a perfectly disinterested patriot would probably 
consider the first by far the most important. But, rightly 
or wrongly, Governments have generally been unable to 
think of anything afi more important than their own exist- 
ence; and as, in the feudal times in which our common 
law took its mould, the nearest approach to a State was a 
hierarchy of chiefii and sub-chiefs, and the best substitute 
for patriotism was the sentiment of personal fidelity from 
a vassal to his lord, and from all to the king as lord para- 
mount, so it was hard to conceive^ an attack on the State 
in any other shape than that of an attack on the person 
at its head. Hence we shall not be much surprised to 
find, that the word treason, which we just now took the 
liberty of using to describe collectively the acts which 
incurred the heaviest kinds of punishment, is one which 
ought, according to its etymology, to denote the betrayal 
of confidence, • but which does in fact, now that the 
national idea has long ago displaced, if it has not o^t^ 
e£&ced, the traditions of feudalism, coiney \.o VJaa Qt^\3CiSix.^ 
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reader the notion of an attack on the national govern- 
ment. As a matter of fact the term had comprised, at 
different periods of our history, an immense number of 
acts, some only remotely, and some not at all connected 
"wdth this notion; and even the statute of 25 Edward III., 
which had remained unaltered, while other treasons were 
continually being created and abolished generation after 
generation, described seven distinct acts, of which four 
certainly have no necessary connection with politics, and 
did not cover, imtil stretched to do so by the most harsh 
and imnatural constructions, some of the deadliest methods 
by which the internal or external security of the nation 
might be undermined. The only three political offences 
described by the statute were (1) compassing, t.c, intend- 
ing, the king's death, such intention to be evidenced by 
some open act; (2), levying war against the king within 
his realm; (3), adhering to the king^s enemies in his 
realm or elsewhere. According to the plain meaning of 
the words, an attempt, such as that of the Earl of Essex 
in the reign of Elizabeth, to seize the person of the sove- 
reign in order to constrain him to change his measures oi 
his advisers; a conspiracy which should have done every- 
thing to prepare an insurrection short of actually collect- 
ing armed men; the assembling of a mob to carry out by 
violence any general object, as to pull down all inclosures, 
or all the meeting-houses of some unpopular class; an 
attempt by a high public officer to use his power for sub- 
verting the fundamental laws of the realm, as Lord 
Strafford did; or such a proceeding as that of Cromwell, 
wben he turned the Parliament out of doors, would not 
have been treason under the Act; though the first and 
second cases had for centuries been construed to be aoert 
acta of compassing the king's death, the fourth had been 
punished, with less show of legality, but quite as effectu- 
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ally, by parliamentaiy attainder; the third had heen held, 
with more decent plausibility, to 1)6 a levjing war againgt 
the king, and there can be little doubt that the fifth 
woTild somehow have been brought within the jienaltiea 
of treason bad it been tinsueeessfnL At this particular 
period there were Beveral statutea in existence, specially 
aimed at the then extinct Jacobite laction, but not yet 
repealed, which extended the same severity to certain 
political acts coming perhaps within the spirit, but Hot 
within the letter of the statute of Edward III, 

Sedition. — A direct attack on the Government is 
generally only the concentrated expression of a wide- 
spread feeling of disaffection, shared by many persona 
who are not disposed to take an active pai't in it; and as 
rulers are seldom ready to admit, least of all in the cases 
in which it is moet tnie, that such disaffection represents 
a genuine sense of wrong in each individunl miud, and is 
the natural reflection of their own misconduct, they will 
iwoally look out for some one whom they may punish for 
exciting bad feeling by false, exaggerated, or violent 
language, and often, no doubt, will have no diflicnlty in 
linding such persons. It must be obvious, howevM, to 
every set of rulers not thoroughly frightened or exasper- 
ated, that efforts, however malicioue, to excite a rebellious 
spirit among the people are not at all tbe same thing as 
acts done in furtherance of an actual design to attack tbe 
Government with violence, and that it is, to say the 
Jcast, bad policy to expend the utmost terrors of tbe law 
on these preliminary movements, whereby those once 
engaged would have no motive to stop short of extremi- 
ties. Hence, in our own law the punishmeut for seditious 
libel, which had for a sliort time been made a capital 
felony, while the government of Elizabeth was defending 
itself almost desperately against the Papists with one 
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hand and tlie Puritans with the other, and which had 
been afterwards punished by the Star Chamber with 
ahnost every non-capital punishment that could be de- 
vised, had become since the Eestoration only an ordinary 
misdemeanor, punishable with fine and imprisonment. 
The offence so punished, however, was a tolerably com- 
prehensive one, it having been laid down by Lord Holt, 
one of the best of the post-Kevolution judges, that it was 
a seditious libel to complain of the mismanagement of the 
navy, and to hint that some subordinate officials were in 
the pay of a foreign power. 

Obstructing the Government. — Next to direct 
attacks on the supreme government in the different ways 
above noticed, we come to a somewhat less dangerous 
class of offences which aim merely at obstructing the 
operations of the State-machine, without necessarily in- 
tending either to destroy it or to usurp the control of it. 
There is a broad distinction between the case of a servant 
endeavouring to make himself master, and that of a ser- 
vant who is simply impertinent, knavish, or disobedient. 
Indeed, rulers have been known sometimes to care very 
little about their efficiency, so long as their supremacy 
was acknowledged, and to hear with great equanimity of 
corrupt officials, taxes unpaid and laws disobeyed, though 
they would resist to the death any attempt to substitute 
any other government for their own. On the other hand, 
a strongly bureaucratic government is tempted to invest 
the pettiest official with something of sovereign majesty, 
and to treat every infraction of a police regulation as a 
rebellion. The English Government, in the eighteenth 
century, was about equally removed, in intention at least, 
from the laxity of Turkey, and from the precise officialism 
of which we hear so much in connection with France and 
Oermanjr, 
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Riotingr. &c. — ^Tirst, as to offences which consist in 
the disturbance of public tranquiUity. Any two or more 
persons fighting in a public place, to the terror of the 
king^s subjects, were guilty of an affiay, and as such 
punishable with fine and impnsonment. The same con- 
sequences followed the assembling together of three or 
more persons to do an unlawful act, whether they did it 
or not, to which the pillory might be added if serious 
mischief were actually done. But if tioelve persons were 
unlawfully assembled to the disturbance of the peace, 
any magistrate, sheriff, or mayor, might come forward 
and read a proclamation commanding them to disperse 
(necessarily rather a long one, since the Act itself, which 
gave him the authority, had to form part of it, whence 
the popular phrase reading the Riot A (ft), and if any 
one interrupted the reading of it, or did not obey it 
when read, he was guilty as a rioter of felony without 
benefit of clergy (death and forfeiture), while any soldier 
or civiUan who should happen to kill any of the mob 
while endeavouring to disperse them was held innocent. 
The inhabitants of the locality were made to realise their 
interest in the matter by being liable not only to be called 
out, the able-bodied of them, to assist in restoring order, 
but collectively to make compensation to the sufferers if 
any buildings were demolished. 

Offences by and a.Grainst Officials. — Contempt or 
disobedience towards public officers was dealt with on the 
whole without unreasonable severity; nor can it be said, 
on the other hand, that misconduct by public officers was 
treated, as a rule, with excessive indulgence. The superior 
judges were protected against civil actions in respect of 
their judgments, and considerable difficulties were thrown 
in the way of such actions against inferior magistrates; 
hut hoth were liable to criminal pxoc^edia^^ ioi \ssSw3c^ ^ 
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tyranny, or partiality, and there had been an instance, 
"Nvithin Blackstone*s lifetime, of a lord chancellor (Lord 
Macclesfield) being fined £30,000 for pecnlation in his 
office. Ministers of the Crown were liable to civil as 
weU as criminal proceedings if they used their powers 
illegally to the oppression of the subject, as one of them 
found to his cost in the affair of Wilkes and the North 
Briton (1763-1766); and several of the modes of oppres- 
sion which had been specially in vogue with the favourite 
ministers of the Stuarts tvere now subjected to the 
formidable combination of penalties above described, 
under the name of prcemimire. But the form of political 
immorality which is the special disgrace of the period, 
namely, the bribery, both direct and indirect, of members 
of Parliament by the ministers of the Crown out of public 
money, has left no trace whatever of its presence in the 
criminal law. The acceptance of such a bribe by a 
member of either House might no doubt have been 
punished as a breach of privilege by that House, or by 
the Lords on impeachment by the Commons : " sed quia 
custodiet ipsos custodes ? " There is no record of its ever 
having been done, and it was not to be expected. As for 
bribery at parliamentary elections, the sincerity of the 
Legislature in professing to suppress it may be measured 
by the fact that, while the person bribed was liable to a 
money penalty, the briber was subject to no other penalty 
than to be unseated at that particular election. In fact, 
though nominally an offence against the State, bribery 
was in reality an essential part of the machinery of our 
constitution as then understood, as the increasing strin- 
gency of recent legislation against it is an essential part of 
our present more popular constitution. The whole sub- 
ject may therefore be relegated to the domain of constitu- 
iiojial law. 



^mv, 
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OfFences against PubKo Justice.^ — CioseJy con- 
nected with contempts of lawful autbority arc the various 
o£feac«s which consist in obstracting or preventing the 
course of public justice. The fining of witnesses and 
jurymen for refusal or neglect to attend, and the offence 
of tescuing a prisoDer, or resisting legal process, need no 
epecial mention; but it may be interesting to note, that 
not till after the appearance of out author's first edition, 
waa thepe27M /orte it dure abolished, though it had long 
been practically obsolete. Xiiis consisted in either starving 
or pressing to death an accused person who refused to 
answer the cliatge, it being the strange notion of our 
medtffival ancestors, that until such a person plwided guilty 
or not guilty, he could not justly be tried and convicted, 
though he might justly be tortured till he either died or 
pleaded. There Kad been instances of men actually 
tnduring a lingering death in this way, in order to save 
for their children the property which would have been 
Ibrfeitad on their conviction, The chief offence, however, 
which comes under this head is perjury. It is unnecessary 
to enlarge upon the importance of wise legislation on this 
point. If the ultimate benefit of all the machinery of 
ibe constitution was, as somebody said, " to get twelve 
honest men into a box " to give a verdict, without fear or 
partiaJity, on the evidence submitted to them, it is obvious 
that no piuns could be too great in order to secure the 
abundance and the purity of such evidence. To vvhat an 
extent the English law sacrificed abundauce for the sake 
of securing, as they fancied, a higher degree of purity, we 
shall have to examine further on; we are now only con- 
cerned with the ptnal measures taken to protect the purity 
of testimony. ITie peculiarity of the law on this subject 
was that no falsehood was punishable unless given in a 
eqait of law, and under the sanction oi in oixXJri, — eijas^'^ 
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indeed, that the House of Commons, which, for some rea- 
son or other, had no power to administer an oath, was in 
the hahit of treating fakehoods uttered before it as cmv- 
temptSy and punishing them by fine or by imprisonment 
till the end of the session. It has been remarked that 
the name was an odd one, since the usual motive for 
falsehood is /ear, which is the very opposite of contempt; 
but it is more important to observe the difference in 
severity of punishment where there was no corresponding 
difference, or in some cases a difference the wrong way, 
in the mischief of the offence. It was further necessary 
to constitute perjury that there should be a positive false 
statement in a point material to the issue. Actual per* 
jury ranked as a misdemeanor only, but was punishable 
with what was perhaps sufficient severity for most ordinary 
cases, either by fine, or by seven years* imprisonment or 
transportation; or, under an old statute, seldom if ever 
resorted to, by having both ears nailed to the pillory; be- 
sides which the offender was for ever incapable of bearing 
testimony. 

OfTences against Heligion. — ^It is a consequence of 
the very peculiar course of English history that at this 
point, and not further on, we are called upon to deal with 
offences relating to religion. In a good modem code the 
few prohibitions of this kind would be ranked among the 
laws for the protection of decency and morality, under 
the general head of offences aff'ecting the community at 
large, and would be directed against disturbances of re- 
ligious worship, against wilful insults to the religious 
feelings of other people, against the selfish or oppressive 
use of priestly influence, and against religious rites of an 
obviously revolting or iromoral character. But in Eng- 
land, throughout the whole national history, a line had 
l?eeii drawn between the so-called seciilat and. \Xxft ^o-^iaii^ 
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spiritual power; the latter being understood to mean, not 
the power of the spirit, of moral influence as opposed to 
physical force, but the power of^a certain class of officers,' 
distinguished from other officers of the State (1), by the 
fact that they dealt with particular departments of human 
conduct distinguished for no very obvious reason as 
spiritual ; (2), by the fact that they were expected to use 
moral influence in addition to the physical force put at 
their disposal; and (3), down to the sixteenth century, by 
the fact that they derived their authority partly from the 
king and partly from a foreign potentate, the common 
head of Christendom. The confusion thus produced be- 
tween the domain of positive law and that of the private 
conscience was thickened rather than diminished by the 
Reformation; for the legal powers classed as spiritual con- 
tinued to exist, for the most part, though wielded by officers 
deriving their authority exclusively from the head of the 
nation, while in addition there were a class of men to be 
dealt with who still persisted in looking to the Pope as 
their ruler in all the matters which he classed as spiritual, a 
much larger number than those recognised as such by Eng- 
lish law, and who consequently required, or were thought 
to require, a special set of penal laws for their repression. 

The laws affecting religion may therefore be classified 
as follows : — 

(1). Laics for the repression of Papists, considered as a 
body of men rendering obedience to a foreign potentate, 
to an extent supposed to be incompatible with their duties 
as Englishmen. When Blackstone's work was first pub- 
lished, all Papists, without distinction, were reckoned in 
this category, unless those could be considered entitled 
to the name who were willing, not only to take the oath 
of allegiance, but also to acknowledge the supremacy of 
the Wng in ecclemsUcsl matters, to BvgQ. ^ ^j^i^^kc^y^svi 
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against the doctrine of transubstantiation, and to attend the 
worship of the Church of England. All persons unwill- 
ing to comply with these conditions were incapable of 
acquiring any real property by inheritance, or in any other 
way, were forbidden to keep arms in their houses, or to 
own a horse worth more than -£5, and were liable to per- 
petual imprisonment if they ventured to keep or to teach 
in any school, and to a year's imprisonment and a con- 
siderable fine for hearing or saying mass. After one con- 
viction for non-attendance at the Church of England 
service, such person became a " Popish recusant," and as 
such was further disqualified from bringing any action in 
a court of law, was forbidden to come within ten miles 
of London, or to travel five miles from home without 
license, and might at any time be called upon to abjure 
and renounce the realm, on pain, of suEering death as 
felons without benefit of clergy. Popish priests were 
liable to perpetual imprisonment for exercising any part 
of their functions, and to the penalties of high treason for 
coming over from abroad and staying three days without 
taking the oaths. Protestants becoming reconciled^ or 
reconciling others to the Church of Eome were ptinish- 
able as for high treason. 

These atrocious laws had already become so repugnant 
to the general tone of f eeliug among the governing classes 
as to be very seldom put in force; and Blackstone lived 
long enough to insert in his later editions an Act passed 
in 1778, relieving from most of the penalties and dis- 
abilities all who would take the oath of allegiance, abjure 
the Pretender, renounce the civil power of the Pope, and 
express their abhorrence of the doctrine that faith was 
not to be kept with heretics, and that princes excom- 
municated by the Pope might lawfully be deposed and 
murdered. 
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(2.) LoMis affecting tlioae Protestant dugenters who 
Accepted in the inam the theological dogmas of the Estab- 
lished Chnrch, but objected to certain ceremonies, or to 
the system of Church govermneat. Such dissent was no 
longer, properly speakiug, an offence, but only a grouod 
fot certain civil disabilities, intended to be precautionary" 
rather Ihan pemd, aud aa such iriU be noticed at a later 
Btage. 

{3.) Laws for the rfpreesioii of religiove opinions, un- 
connected either with Popery or with polities, which were 
thought to be culpably and dangerously heterodox. To 
ascertain exactly where these should he placed in our 
code would involve an answer to the question, what aort 
of danger did the authors aad maintainers of these penal 
statutes suppKise themselves to be guarding against? — a 
qneatioB. more easily asked than answered. If the object 
«raa merely to prevent quiet people from being alarmed, 
initated, or diatraeted by attacks upon the popular faith, 
or to protect the general interests of mondity, supposed to 
he hound up witli that faith, thoc proper place would be 
farther on, among other public nuisances. But on the 
whole, looking at the matter from the point of view of 
those times, according to which the Scriptures were a 
part of the law of the land, and the authoritative incul- 
cation of revealed religion a principal function of govern- 
ment, we aball not be fur nroug in classing these offciiceij 
also under the liead of ohelrtictiong to the oiiurutionB of 
Gooemment. The principal statute on this subject was 
tha 9 & 10 Wm. IIL e, 33, which enacted that " if any 
person educated in, or having made profession of the 
Christian relipon shall, by writing, printing, teaching, or 
advised speaking, deny the Christian religion to be true, 
or tlio Holy Scriptures to be of divine authority, he shall, 
upon the lirat oli'enoe, be rendered incapable to hold any 
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office or place of trust; and for the second, be rendered 
incapable of bringing any action, being guardian, executor, 
legatee, or purchaser of lands, and shall suffer three years' 
imprisonment without bail; " and the same penalties were 
denounced against any one who should " by writing, print- 
ing, teaching, or advised speaking, deny any one of the per- 
sons in the Holy Trinity to be God, or maintain that there 
were more Gods than one." This was, of 'course, in addi- 
tion to the political disabilities common to them with all 
other dissenters, to the fine for non-attendance at church, 
to excommunication by the ecclesiastical courts for heresy, 
and to the common-law punishment for "blasphemous 
libel." 

Coinage Offences. — It is the fault of the law itself, 
not of our arrangement of it, that we come next to so very 
different an offence as that of counterfeiting the coin of the 
realm. Here, also, there may be a doubt as to the class to 
which it properly belongs; the essential mischief being the 
confusion introduced into all business transactions between 
man and man, though this is done by means of an inter- 
ference with a convenient medium of circulation specially 
provided by the Government, stamped with the image of 
the sovereign, and the use of which by the subject is not 
entirely a matter of free choice. But, whatever its place 
in a scientific classification, it was at this period so far 
assimilated to political offences as to be called by the 
name, and subjected to all but the mutilation part of the 
punishment for high treason. Some minor offences of 
this class were punished in various ways not necessary to 
specify, some as felonies, and some as misdemeanors. 

Wrongs affecting the Community at large— 

Weights and Measures. — Offences relating to weights 

and measures may look at first sight as if they ought to 

rank with, coinage offences ; but thib diS<^t«QLCA ie that here 



Wrongs and Remedies^ Civil and Criminal 8 1 

only the standard is fixed, not the articles themselves 
made, by Government agency, which causes them to rank 
merely as offences affecting the commimity at large — if 
even that; for the tendency at this time seems to have 
been to consider them as private wrongs, criminal indeed, 
but such as could be left to be prosecuted, like other 
kinds of cheating, by the individuals actually injured 
by them, rather than as offences against the public, 
to be guarded against by Government supervision and 
punished by Government prosecution. Such supervision 
had existed, and had been rigorously enforced in earlier 
times, and has been to some extent reintroduced in our 
own day; but the Government of the Georges adhered, 
on the whole, to the rule of laissez-faire, not on any 
philosophical principle, but simply because the ruling 
oligarchy were neither sufficiently despotic on the one 
hand, nor sufficiently trusted by the people on the other, 
to carry out any efficient system of inspection; nor 
indeed, to tell the truth, were they sufficiently interested 
in the welfare of the masses to give themselves so much 
trouble. The adulteration of food, and many similar 
matters, were left to the same inefficient remedy. When 
they did venture to risk odium and opposition by meddle- 
some and inquisitorial officialism, it was for the sake of 
the revenue and for the prevention of smuggling. Though 
it had been the law, ever since Magna Charta, if not 
earlier, that there should be one standard of weights and 
measures throughout the kingdom, it seems that custom 
had been too strong for the law, and each part of tlie 
ctjuntry and each trade had, to a great extent, retained a 
peculiar standard, and sometimes a peculiar nomenclature 
of its own. But if too little, according to the prevalent 
notions of the present day, was done in some ways for the 
it'guhition of commerce^ too mucii \faa ^vm^ vcv ^i^^^x 
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ways. Among the offences enumerated by Blackstone 
we find forestalling, ^.e., buying goods on their way to 
market, which was supposed to be taking an unfair 
advantage of those who came to purchase there in the 
regular way; regrating, i.e., buying provisions in any 
market and selling them again in the same market, or 
within four miles thereof; engrossing, i.e., buying up 
Jarge quantities of provisions with intent to monopolise 
the trade, and so sell them at a starvation price; combina- 
tions among victuallers or attisans to raise the price of 
provisions or other commodities ; and exercising a trade 
in any town without having previously served as an 
apprentice for seven years. 

Public Nuisances, Idleness, &c. — In the remain- 
ing offences affecting the community at large, viz., those 
affecting the general health, comfort, decency, and morality, 
there is little to detain us. Most of them were included 
in the elastic term public nuisance, under which name 
the judges from time to time declared anything to be 
punishable according to the Common Law which appeared 
to be objectionable, having regard to the average habits 
and sentiments of their own generation. Among statu- 
tory prohibitions of this class the most noticeable are 
those directed against idleness in various forms. Against 
simple idleness on the part of wealthy people, it is need 
less to say that there were no prohibitions; but even in 
their case Parliament did go so fe-r as to prohibit (not ap 
parently with very much success) betting and high play in 
some shapes, though in other shapes, and to a moderate 
amount, a bet was, as we have seen (p. 53), actually 
recoverable in a court of law; and licensed public lotteries 
were a regular source of revenue to the State. But of the 
morals of the lower classes much better care was taken. 
The f^ame laics, making it an offence in any one but a 
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considerable landowner to kill, buy, or sell any of the 
more valuable kinds of wild creatures, are placed by 
Blackstone, with a little gentle irony, among laws for the 
prevention of idleness, as though that were the only 
ground on which they could possibly be defended. An- 
other statute is mentioned by him in a way which seems 
to imply that it was not obsolete, which prohibits to all 
but gentlemen the games of tennis, tables (]), cards, dice, 
bowls, and also the following unlawful diversions: — 
" Logetting in the fields, slide-thrift or shove-groat, cloy- 
ish cayles, half-bowl, and coyting," unless in time of 
Christmas. Moreover, idleness pure and simple might 
expose a person to rather serious consequences. Simple re- 
fusal to work for the usual wages was classed with other 
acts of a more positive character as constituting an idle and 
disorderly person, punishable as such with one month's 
imprisonment. Persons " wandering abroad, and lodging 
in alehouses, outhouses, or in the open air, without giving 
a good account of themselves," were put in the next class, 
that of rogues and vagabonds, punishable with whip- 
ping and six months* imprisonment, — a class which con- 
tains, like the former, a most motley set of offenders, 
from the harmless street musician to the villain who 
'deserts his wife and family. A second offence of " lodg- 
ing in the open air," &c., constituted an incomngihle 
rogue., punishable with whipping and two years* im- 
prisonment. These laws were all connected with the 
law of settlement, under which every parish was charge- 
able with the maintenance of its own paupers, and of 
which it was the chief object, as far as possible, to prevent 
any one of the class likely to become chargeable from 
leaving his native parish; and, if he did go elsewhere, 
and become destitute, to send him back with as little 
delay as possible. 
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III. Private Wrongs. 

Wrongs affecting Life. — Probably there never was 
a legislator, not opposed altogether on principle to capital 
punishment, who did not include these among the offences 
for which it should be inflicted; least of all was it likely 
to be spared in England, where it was lavished on acts 
far less alarming to the community. The primary rule 
of the English law on this subject was just what we 
should expect — viz., that killing with intent to kill, and 
without any special justifying or extenuating circum- 
stances, was visited, under the name of murder^ with 
the punishment of the highest kind of felony, viz., death 
and forfeiture of personal property. So, too, the rules as 
to the cases in which homicide would be justifiable were, 
in the main, such as we might, take for granted, namely — 

( 1 . ) Necessary self-defence ; 

(2.) Legal duty, as where a criminal is executed accord- 
ing to his sentence; 

(3.) Accident; 

(4.) Want of understanding, whether from madness, in 
any of its forms, or from infancy, but not if due to 
intoxication. 

What is so specially reasonable as to be worth noticing, 
considering the early period at which the law had been 
80 settled, is that the plea of self-defence was not allowed 
io cover revenge, nor even the pride which disdains 
retreat. The grossest provocation was only an extenua- 
tion, not an excuse, and it was a duty to run away from 
an assailant rather than to slay him. What is so specially 
imreasonahle as to arrest attention is, that accident was 
no defence if the slayer happened to be engaged in doing 
an illegal act quite unconnected with any homicidal 
intention. Thus, suppose that A, shooting at a fowl, 
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killed B, who, unknown to him, was just behind the 
hedge. Here, if A's intent was to steal the fowl, which 
would be felony, the accidental homicide was murder, 
pnoishable as above-mentioned; if he intended to kill it 
merely as a piece of mischief (that being either a civil 
trespass or a misdemeanor, but certainly not a felony), 
it amounted to the lesser offence called manalaugM&r^ — 
a clergyable felony; if the fowl was A's own property, he 
had committed no offence at all, though his state of mind 
in reference to B was equally innocent in all three cases. 

The only circumstance which would reduce homicide 
from murder to manslaughter, where there was an actual 
intent to kill, was the existence of strong and recent 
provocation, not used as a pretext for gratifying hatred, 
but actually depriving the slayer of his usual self-control. 
All the other cases mentioned in the books are in reality 
mere varieties of the case above mentioned, of killing by 
accident when intending to do some other unlawful but 
not felonious act 

A circumstance which might have been expected to 
have this mitigating effect, but had not, was that of the 
party killing having consented to his own death or to take 
the risk of it. In one shape, that of an agreement to fight 
a duel, this was the commonest of all cases at this period. 
Law is generally found either to represent, or to lag some- 
what behind, the average sentiments of the governing 
classes; but in this instance ours went right in the teeth 
of that sort of public opinion with an audacity which is 
really astonishing. ]S^ot only it had been laid down in 
the text-books of such sages of the law as Sir Edward 
Coke and Sir Matthew Hale, that to kill a man in a duel 
was murder; but so lately as the reign of George II. a 
gentleman had actually been convicted in grim earnest, 
and sentenced to the gallows for it, — a sentence with 
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which the kiiig refused to interfere, and the execution of 
which was only prevented by the suicide of the offender. 
It is true that this was the only instance, and that it was 
in some respects a specieilly bad case, the duel having 
been almost forced upon the deceased by the victor, 
and having been conducted without witnesses or any of 
the usual securities for fair play, though the dying state- 
ment of the victim seemed to acquit his antagonist of any 
actual unfairness. But how such a law was maintained 
at all at a time when almost every gentleman would have 
felt himseK disgraced by the imputation that he had 
refused a challenge, is a fact which it is very difficult to 
explain. To the ordinary mind the words homicide and 
murder, like all other terms descriptive of wrongful 
injuries, inevitably present the idea of at least two persons 
concerned, — the aggressor and his victim. But such was 
not the view of the English lawyer. Not content with 
saying that suicide was in some sense an injury to the sur- 
vivors, that the example might have a demoralising effect, 
and claiming on that ground a right to discourage it by 
threats of such posthumous ignominy as the State might 
be capable of inflicting, they would have it that it was 
murder, and nothing else, by the very terms of the defini- 
tion. The suicide was felo de se ; having committed a 
felony (not clergyable) upon himself, his personal property 
was forfeited to the Crown; he could not well be " hanged 
by the neck till he was dead," but this deficiency was, as 
far as possible, made up by additional ignominy inflicted 
on his corpse. Whilst the body of an ordinary felon was 
usually dissected and then buried within the prison, only 
in exceptional cases hung in chains, that of a suicide was 
buried in a highway with a stake driven through it. A 
further logical consequence of this view was, that any 
7>ersoii abetting the suicide of another was guilty of 
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murder; so that if two persons, agreed to commit suicide 
together, and only one carried out his intention, the other 
might be hung as an accomplice. 

So much for the punishment of homicide. Of civil 
p^medies for injuries affecting life, there was nothing to 
be said at this period. The age was much too civilised to 
admit of a murder being treated as a private affair between 
the murderer and the relatives of his victim, and being 
settled by the payment of a tceregild, but not civilised 
enough to trouble itself about consoling the survivors in 
addition to punishing the crime. The family of the 
murdered man might have lost in him their chief source 
of subsistence, and the murderer might be a millionaire \ 
the former would in that case be severely punished if 
they took a bribe for hushing up the matter; while if 
they prosecuted to conviction they would barely be repaid 
the expenses of the prosecution, and would see every 
j)cnny of the latter's i)roperty go into the public treasury. 
Their case was no better if the death of their protector 
was due to some fault or neglect short of criminality. If 
he had been upset in a stage-coach and broken his leg, he 
t.)uld have recovered compensation from the proprietor in 
a civil action for the pain itseK, for the medical expenses, 
and for theloss of profits owing to his absence frombusiness; 
but if he broke his neck instead, his family had no remedy 
>vhatever, for " a personal action dies with the person." 

Wrongs affecting the Body, but not the Life. 
— A person may be wronged with respect to liis body (1) 
by its being maimed or permanently disfigured; (2) by 
the infliction of bodily pain; (3) by being prevented from 
making free use of his limbs. There is yet a fourth class 
of wrongs affecting the body, namely, those prompted by 
illicit sexual passion, the treatment of which does not 
come witliin the scope of the present e\em^XL\ar^ \x^^sfe. 
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Wrongs of the first class amounted, generally speaking, 
to felony without henefit of clergy; the grotesque narrow- 
ness of the Common Law, which refused to recognise an 
injury as anything more than ordinary assault and battery, 
unless it afiected some member which would be useful in 
fight, had been cleared away by a statute known as the 
Coventry Act, as soon as a member of Parliament, in the 
reign of Charles II., happened to get his nose slit by 
hired ruffians. Wrongs of the second class were merely 
misdemeanors, punishable with discretionary fine and im- 
prisonment; and the injured party was allowed to bring 
a civil action for damages either instead of, or in addition 
to, the criminal proceedings. The like double remedy was 
available in the case of illegal restraint and confinement, 
technically called false imprisonment; or indeed a treble 
remedy, for the person illegally confined could also at once 
obtain a peremptory order for his production in Court, 
leading, of course, to his release, in the shape of a lorit of 
Jiabeas corpvs. 

Wrongs Affecting the Mind. — This heading, which 
in a truly refined system of jurisprudence would be one 
of the most important, will not be found at all in Black- 
stone's Commentaries. Had he thought proper to insert 
it for the sake of symmetry, he would have had very 
little to put under it. English judges and legislators seem 
habitually to have considered that they had no faculties 
for considering injuries which did not consist either in 
physical pain or privation, or in the loss of money or 
money's worth; though, when such material injury was 
made out, they had sometimes no objection to consider 
the mental injury as matter of aggravation. A blow as 
light as a feather, a pull at your sleeve, or even an ap- 
proach for such a purpose, was actionable or punishable 
as an assault; and if it were shown from surrounding cir- 
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cumstances to have been intended as a deadly insult, 
proportionate damages might be awarded. An insult by 
mere words or gestures might, under certain circumstances, 
be treated as having a tendency to provoke a breach of 
the peace, and thus as being a species of public offence ; 
but in no other way could a court of law take notice of it. 
And we shall see that in dealing with attacks on reputa- 
tion the element of mental pain might constitute an in- 
dependent ground of action where the imputation was 
embodied in a permanent form, but not otherwise. It is 
clear that this department ought, logically, to include not 
merely the causing of mental pain, but the obstruction or 
perversion of a person's mental activity by deceit y just as 
we should include in injuries affecting the tody the 
blinding or paralysing a man by a painless operation. 
But, in fact, we find that deceit was but barely recognised 
in our law, except as a means of wrongfully obtaining 
property. A civil action would lie for a misrepresentation 
which could be shown to have caused damage of any kind 
capable of being estimated in money; and, perhaps, a 
person might have been punished at Common Law (with 
fine, imprisonment, and pillory) for a forgery or other 
deceitful practice, without showing that it was committed 
for the sake of gain; but all the numerous statutes on the 
subject of forgery and cheating treat them as offences 
affecting property. 

Wrongs Affecting Reputation. — These were prin- 
cipally of two kinds — (1), oral, or evanescent; and, (2), 
written or otherwise permanent imputations. To the first, 
called slander, no penal consequences were attached, 
and a civil action could only be brought for words imput- 
ing a criminal offence, conduct unfitting a person for his 
trade or profession, or a loathsome disease, or for words 
which could be shown to have produced some special 
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damage capable of being estimated in money. In the 
expressive language of one of Blackstone's editors, " the 
words scoundrel, rascal, villain, knave, miscreant, liar, 
fool, and such like general terms of scurrility, may be 
used with impunity, and are part of the rights and pri- 
vileges of the vulgar." The second, called lihe\ might 
be treated, according to circumstances, as either a criminal 
offence or a civil injury. In either case the essence of 
the wrong was that by words written or printed, or 
pictures, or other permanent signs addressed to the public, 
the complainant had been held up to hatred, contempt, 
or ridicule; the chief difference between the two was, that 
in the civil action, where the question was whether the 
plaintiff was entitled to compensation, the defendant was 
allowed to justify himself by proving the truth of the 
accusation; whereas on a criminal indictment, the theore- 
tical ground of the charge being the tendency of such 
imputations to provoke a breach of the peace, or, at least, 
to disturb the harmony of society, the offence was the 
same in point of law whether the statement published 
were true or false. 

Wrongs Affecting Property by Misappropria- 
tion. — The unlawful transfer to some other person of 
the advantages derivable from a proprietary right, against 
the will of the person invested with the right, ought ot 
course to be considered and provided against with regard 
to every kind of right which is capable of being trans- 
ferred. But the present writer is not acquainted with 
any system of law in which all wrongs of this kind are 
comprised under any one general term, or dealt with by 
any general enactment. Least of all was such a notion 
Lkely to occur to the successive framers of our English 
Common Law. Our largest technical term, and that 
which corresponded most nearly to the popular term 
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" theft," was larceny^ which covered, as we shall see, but 
a very small part of the whole field. To begin with, 
the misappropriation of real property was not only not 
larceny, but was not dealt with under any name as a 
distinct kind of wrong. In so far as real means iminove- 
able property, it is obvious that any criminal misappro- 
priation of its advantages must take the form of force or 
fraud directed against the body or mind of the lawful 
possessor, or else of the abstraction of some moveable 
thing which gives the power of obtaining possession, as 
the key of a house or gate, or the title-deeds of an estate. 
I'ersonal violence and cheating were of course crimes 
already, and there was no special reason for giving them 
new names and exceptional treatment when employed for 
this particular purpose ; the additional wrong involved in 
the dispossession could be redressed by simple reinstate- 
ment. An intruder merely entering on the land was liable 
to an ordinary civil action of trespass, and might also be 
turned out without unnecessary violence, being guilty of 
assault and battery if he resisted. Any interference with 
the tenants of the rightful owner gave rise to a civil action 
of ejectment (de eject lone Jinme), which had become, in 
fact, the usual method of trying a disputed title to real 
jjroperty. The abstraction of a moveable as a means of 
obtaining possession, might, one would think, have been 
dealt with adequately and naturally as a larceny of that 
chattel, its use in connection with the land being of course 
taken into account in estimating its value. But this did 
not at all satisfy the subtlety of the ancient judges. To 
their acute olfactory perceptions the title-deeds savoured 
of the realty, and as such could not be stolen, though 
twenty witnesses might testify to their physical abstraction. 
The injured owner might bring a civil action for trespass, 
but nothing more. 
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By a similar perversity, trees, crops, minerals, and arti 
ficial fixtures were held not to be the subjects of larceny 
at Common Law; that is to say, if the wrong-doer severed 
them and carried them away by one and the same act, 
they had never been personal property in the possession 
of the landowner, and therefore had not been stolen; 
though if, after severing them, he had left them lying on 
the ground and afterwards returned to take them away, it 
would have been a clear case of larceny. To this state of 
things a partial remedy had of late years been applied in 
a manner thoroughly characteristic; the rule had been 
left, but it had been eaten into by successive exceptions 
created by separate statutes, until all shrubs ajid fruit 
trees, most of the important vegetable crops, nearly every 
species of English timber tree, one particular kind of 
mineral, and certain special kinds of fixtures, were 
adequately protected so far as depended on severity of 
punishment; while other similar articles which had never 
happened to attract attention, might still be severed and 
carried away with no worse consequence than an action 
of trespass. 

Other kinds of misappropriation escaped from the grasp 
of the Criminal Law, owing to that part of the legal defini- 
tion of larceny which required that moveable property 
should be taken out of the possession of the owner. 
Hence, on the one hand, rights which did not imply 
direct contact with any material thing, and rights which 
were not present but future, were not the subjects of 
larceny; and by an application of the same sort of reason- 
ing which we have already noticed as to real property, 
documents of all kinds which were only valuable as evi- 
dence of title to such rights, such as cheques and bank- 
notes, shared in the same disqualification. And hence, 
on the other hand, actual tangible moveables were not 
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held to be stolen if they had come lawfully into the 
possession of the wrong-doei (e.i/., valuables intrusted to 
the keeping of a servaut, or received by a caahier on 
accouiit of his employer), and had thea been unlawfully 
ret^ned for his own benefit. These huge gaps had be- 
come partially filled up by the time of Geo^e HI., 
partly by dint of legal fictions, such as the fiction that 
the possession of the servant was eonslrueliimli/ the posaes- 
ficiQ of the master, and partly by positive statutes; but 
die emhezdement of money received by a clerk or servant 
uB account of his master, was not made punishable as 
larceny till 1799j and similar conduct on the part of 
bankers, merchants, and others, who were neither clerks 
nor servants, was not provided against till much later; 
doooments of title also remained unprotected. It was 
farther necessary that the thing should be taken and 
carried away without the consent of the owner. If his 
consent was obtained by deception, it might be forgery or 
cheating, but it would not be larceny. 

Supposing now that a moveable, legally capable of 
being stolen, has been taken out of the possession of the 
owner without his consent, we still want to know some- 
thing more before we can say whether it is larceny or not. 
In all tolerably civilised systems, it is the intent which 
conetitutee the crime; but all the light which the old 
authoiities were able to throw upon this point amounted 
siuiply to an identical proposition, viz., that to constitute 
a felony there must be a, felonious itUent. 

Siiriiilu Larceny — i.e., larceny unaccompanied by any 
Bpecnd aggravation — was punished as a clergyable felony, 
with imprisonment not exceeding two years, or transporta- 
tion not exceeding seven years, besides burning in the 
hand or whipping, and forfeiture of goods, but with 
death for the second oflence. Simple larceny of horses 
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or cattle, and of some other things specially protected, 
was punished capitally even on the first offence. The 
distinction between grand larceny, where the property 
stolen was worth more, and jpetit larceny, where it was 
worth less than twelve pence, had once been of tremen- 
dous importance, while the former was capital and the 
latter punishable only with whipping and imprisonment, 
but was now comparatively immaterial, except when the 
larceny was compound. 

Compound larceny is larceny aggravated in respect of 
either the mode, the time, or the place. It was aggra- 
vated as to the mode if the thing was taken actually 
from the person of the possessor, still more if taken by 
violence or by threats (robbery); it was aggravated as to 
the time if taken by night; and as to the place if taken 
on a highway (highway robbery), or from a dwelling- 
house (housebreaking by day, burglary by night). With 
regard to these compound larcenies, it is sufficient to 
state generally that they were all capital if the value 
exceeded twelve pence, and some of them irrespective of 
the value. 

Eeceivers of stolen goods could either be treated as 
accomplices of the thief, and visited, after his conviction, 
with the same punishment, or convicted independently 
of a distinct misdemeanor, punishable with fine or im- 
prisonment. 

The misappropriation of property by deception was, as 
already stated, not larceny; but it was punishable, under 
the general description of obtaining valuables by false 
liretences, with imprisonment, fine, pillory, transporta- 
tion, or whipping; and if it was accomplished, or even 
attempted to be accomplished by means of some written 
forgery, it could hardly fail of being a capital offence 
under some one of the numerous statutes on the subject. 
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If a case of misappropriation was neither larceny nor 
any offence punishable as larceny, nor forgery, nor cheat- 
ing, the only remedy was by civil action. Such action 
might be brought in several different forms; but in none 
of them, strange to say, could restitution of the thing 
itself be enforced, except in the peculiar case in which 
the taking itself was merely a method of enforcing some 
other legal claim which the owner disputed, and was 
willing to have regularly tried {replevin). In all other 
cases the wrong-doer might keep the thing, if he chose, 
only paying pecuniary compensation. 

Wrongs affecting Property otherwise than 
by Misappropriation. — All injuries affecting property 
where there is no actual misappropriation — in other 
words, where the thing remains in the owner's possession 
— will be found to answer to one or other of the follow- 
ing descriptions: — 

(1.) A derives enjoyment from B's thing, leaving it in 
B*8 possession, and not necessarily injuring it, but pre- 
venting him from having the exclusive enjoyment to 
which, as owner, he is entitled. Instances: A common 
trespasser on enclosed land, or a man who goes and reads 
a book in his neighbour's library without taking it away. 

(2.) A deals in such a way with something of his own, 
as to prevent B from deriving that full benefit from his 
tiling which constituted his property in it, though with- 
out directly affecting that thing. This is what is called 
a nui^sance to proiterUj. 

(3.) A makes use of Ks thing in such a way as to 
diminish its value to B; as by wearing out his clothes, or 
taking a harfl day's hunting with his horse ; or, to take 
an illustration from a very different department, imitatiii 
his inventions or pirating his literary ideas. 

(4.) A inflicts actual injury on B's thing, without 
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deriving any benefit from it for himseK; the ordinary 
cases of what we call pure mischief. 

(5.) A, a partial owner in possession, uses a thing, 
generally, of course, an immoveable, in such a way as to 
diminish its value to B, who also had an interest in it, 
contemporary or subsequent. This in legal language 
would be called waste. 

Of these kinds of wrongs, the 1st, 2d, 3d, and 5th 
gave rise to civil proceedings only; damages might be 
recovered in an action at Common Law for trespass in the 
popular sense (which is one of the legal senses) of the 
word, and also under the same name for the 3d of the 
kinds of wrong above described. For nuisance a.nd waste 
the injured person might also claim damages; but as to 
these, being continuing in their nature, his most effectual 
remedy (if he could afford it) was to go into the Court of 
Chancery, and get an order, called an injunction, at once 
prohibiting them for the future, and awarding compensa- 
tion for the past. This latter remedy was also applicable 
to infringements of copyright or patent-right. 

The 4bh species of wrong might be civil or criminal 
according to circumstances. It seems impossible to lay 
down any general rule on the subject, beyond saying that 
every act of mischief to another person's property was a 
civil trespass, unless it had been made a crime by some 
particular statute. A number of mischievous actions — too 
many to enumerate, and too miscellaneous to be brought 
under any common principle — had at various times and 
by various statutes been made felony (clergyable or 
otherwise), leaving unpunished plenty more of the same 
kind, and equally mischievous. The gravest of all, and 
the only one dignified with a special name, was arson, or 
mischief by fire, which was a capital offence in most 
forms, especially as applied to houses. 
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"Wrongs by Breach of Contract and Quasi- 
Contract.— For the reason already given — namely, the 
Bcantinesa of this part of the law, and its comparative 
excellence ao far as it went — these wconga and their 
iflmedie^ may be diapoaed of very briefly. The broad 
general rule was, that a breach of contract could only 
give rise to an action for damages; that the defaulter 
oould neither, on the one hand, be compelled actually 
to fulfil his contract, nor, on the other, be puiiiBbed as a 
criminal. But in each of its branches this rule admitted 
of some few exceptions. A plaintiff who was rich enough ' 
to venture into the Court of Chancery could sometimes 
obtain there, though not in the ordinary courts, a decree 
for gpeeifie performance, if he could eatisfy the Chancellor 
that pecuniary compensation would not meet the justice 
of the case, and that there was no inherent impossibility 
or absurdity in compelling such performance. On the 
other hand, a workman or servant breaking his contract 
irith his master was liable to be sent to prison by a 
magistrate for a month, or in some cases three montlis, 
with hard labour. This perhaps is scarcely an exception 
to the rule, since under the old statutes relating to 
labourers the so-called contract was itself the result, 
directly or indirectly, of legal compulsion. 

In one sense nearly all breachea of contract may be said 
to have had criminal consequences attached to them, since 
they would Decessarily be reduced, sooner or later, to the 
fonn of a pecuniary debt; and all debtors other than 
traders were liable, as we huvu seen, to imprisonment for 
BOD-payment 



CHAPTER IV. 

PROCEDURE. 

I. Common Law Criminal Procedure. 

Varieties of System. — There was not at the time 
we are speaking of, and never has been before or since, 
any one system which we could speak of as the English 
Law of Procedure. Passing over courts and systems 
peculiar to certain localities, there were at least four 
distinct systems locally universal, the differences between 
which were hardly even pretended to have any con 
nection with the nature of the business or the interests 
of justice, and were in fact manifestly due to the different 
historical origin of the courts administering them. These 
systems were — (1) the Common Law system, administered 
by the three superior courts sitting at Westminster and 
the various inferior courts dependent on them; (2) the 
Equity system, administered by the Court of Chancery 
in London; (3) the system of the Canon Law, adminis- 
tered by the Ecclesiastical Courts (episcopal and archi- 
episcopal), which had at this time a very extensive juris- 
diction, both criminal and civil; (4) the system of 
modernised Eoman Law, generally called Civil Law, in 
another of the numerous senses of that terribly overworked 
little word, administered by the Admiralty Courts in 
maritime cases. We might perhaps reckon them as five, 
since the procedure of the Common Law Courts was very 
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different in ifrimmal and in civil (i.e., non-criminal) ci 
though administered by the sama judges; but here there 
was a real difference in the objectH suppoeed to be aimed 
at, by which the difference of method might to some 
extent be accounted for. 

Common Characteristics. — Certain characteristics, 
however, may be noticed as common to all theee systenis. 
Thus — 

(1.) The judges of all the superior court* were men 
chosen from among the leading barristers, whose life conse- 
(juently had been spent in the practice of advocacy, gene- 
tally, though not quits universally, under the eame ayatem 
of procedure which they were afterwards called upon to 
administer. They had, therefore, together with the advan- 
t4ige of ample familiarity with the details of that system, 
the disadvantage of almost inevitable bias in favour of the 
tirrangements most convenient and lucrative to the members 
of their own profession, aa opposed to those which might be 
moat heneficinl to the public. Though their appoiutmenta 
were, more often than not, the reward of political partisan- 
ship, yet, once appointed, considerable precautions were 
taken to shield them from that kind of temptation. On the 
one band, they were excluded, at least by custom, from 
the House of Commons; on the other hand, they were 
not removable from their scats by any less force than the 
□ancurrence of fiiug. Lords, and Commons. From the 
Govenuneut of the day they had nothing lo fear, but 
something to hope. From puhhc opinion they had 
nothing of a tangible sort either to fear or to hope, and 
direct bribery hod not for some time post been imputed 
to any of them; but they were not so well guarded from 
temptation in another quarter. They were paid, not by 
fixed salaries, but by the fees exacted from the litigating 
■ at well «tega of their pioceeUingit, so that they 
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had a direct pecTmiary interest in the multiplication of 
those stages, and also in the encouragement of some kinds 
of litigation and the discouragement of other kinds. 

(2.) In all except the very lowest courts it was practi- 
cally impossible for the parties concerned to state their 
case without the intervention of at least two hired agents, 
sm attorney and a barrister. It may be added, that these 
also were paid according to the number of formal steps 
taken and the length of the documents framed by them. 

(3.) In all non-criminal proceedings the costs were paid 
in the first instance by the party on whose behalf they 
were incurred, and ultimately by the unsuccessful party, if 
solvent; no part of the expense being borne by the State. 

(4.) Under none of these systems, except that part of 
the criminal procedure which dealt with the pettiest cases 
in a summary fashion, were the earlier steps of the pro- 
ceedings superintended by the persons who were to pro- 
nounce the ultimate decision. 

(5.) All these systems alike, with partial exceptions 
in respect of the ecclesiastical and the criminal procedures, 
were so thoroughly centralised that justice was literally 
inaccessible without a resort, in person or by agent, to the 
metropolis. Even of suits said to be tried at the assizes, 
during the periodical flying visits of the metropolitan 
luminaries, both the beginning and the end were trans- 
acted at "Westminster; and equity was not to be had out 
of London in any shape. The few local courts which 
existed were either mere shadowy remains of the ancient 
Saxon system long ago destroyed by the King's Courts, or 
tribunals thoroughly anomalous and exceptional, which 
had never formed part of any system, such as the Court of 
The Stannaries in Cornwall, and the Palatine Courts of 
Chester, Durham, and Lancaster. 

(6.) Certain remarkable rules of evidence were common 
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to aH these syBtems whihoiit exoeption. No statementfi 
could be received as matenaLs far a judicial decision with- 
out the sanctioii of an oath; the regular ceremony wae hy 
kiHRing the !New Testament, hnt it had recently heen 
determined, by a great stretch of liberality, that a heathen 
who believed in a Supreme Being and in a future state of 
rewards and punishments, might be sworn according to 
the forms of his own religion. It Ebllowed from this that 
the evidence of professed atheists, of whom there were not 
a few in the middle of the eighteenth century, could not 
be received at aU; and the same was the fate of the 
Christian sect called Quakers, who, accepting the espresB 
prohibition of the Pounder of Chzistianity in its plain 
and literal sense, considered it sinful to take any oath 
whatever. Thus it was eqiaaUy safe to rob an atheist or 
a Quaker when no one else was present, or to murder a 
Christian in the presence of an atheist or a Quaker. 

The evidence of a husband or wife could not be received 
for or against the other; no person could be compelled to 
answer a question in the witness-box when by so doing 
he might have to acknowledge himself guilty of a crime; 
nor even to allow the inspectian of any documents in his 
possession which might have a aimilai effect; no attorney 
or barrister could be eampelled as a witness to disdoae 
what had passed between himself and his ohent. 

Other rules of exdusian confined to particular courts 
will be noticed further on. 

(7.) Under all systems alike the interests of truth and 
justice were liable to be sacrificed at any moment to the 
claims of the revenue. It was a favourite, though most 
oppressive, financial resource to levy taxes on legal instrih 
mmtts erf aH Jdnds by means of stamps, which were in 
effect Government receipts for the sums so levied, and 
trhich were required to be affixed to such instromants 
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as the condition of their validity; and in order more^ 
efifectually to secure the payment of the tax, the courfca 
were absolutely prohibited from looking at any document, 
even for a collateral purpose, unless it not only bore the 
proper stamp when produced in court, but had been 
stamped at the proper time. 

Quarter-Sessions. — ^The system of criminsd proce- 
dure was on the whole the simplest, and is, therefore, the 
best to begin with. Here the regular tribunal consisted of 
a judge, trained and paid as above stated, and of twelve 
men without any Ifi^al training, taken by a mixture of 
chance and selection from the middle ranks of the com- 
munity, a different set for each occasion, called the Jury, 
The division of labour between them will be explained pre- 
sently. But a very considerable proportion of cases, chiefly 
small felonies and misdemeanors, usually came before a local 
tribunal called the General or Quarter Sessions, sitting 
four times a year for a few days each time, in which for 
the judge or judges was substituted any number oi justices 
of the peace who chose to attend, not being less than two, 
the presidential duties being discharged by one of them 
elected by the others to be their chairman, and the sen- 
tence being that of the majority; the functions of the jury 
being the same as in the former case. A jiistice of the 
peace was then, as now, a magistrate appointed and re- 
movable by the Crown; it was necessary that he should 
own a certain amount o*f property in land (unless he ha( 
certain special qualifications implying a rather high socia 
position), but not at all necessary that he should have 
received any legal training; he received no pay except ir 
the shape of power, dignity, and patronage, in whicl 
shapes he received a good deaL In large towns the same, 
functions were performed partially or entirely by tht 
mayor or some similar elected officer. 
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Summary Jurisdiction. — Eelow the Quarter Ses- 
sions there had been formerly in reality, and still wpre 
in name, certain petty local courts of criminal jurisdiction 
of B more cr less popular character; the sheriffs toarn, 
the court-feet, and the court of the derk of the market. 
But these had now been virtiially superseded hy the 
I summary jurisdiction, as it was called, of one 01 more 
justices of the peace inpetty sessions. This jurisdiction, un- 
known to the Common Law, had come by aucoessive statutes, 
passed for the most part since the Revolution of 1688, 
to erabracB a very considerahlo number of potty offencaa. 
Blackatone notices the change with anxiety, as fraught 
with serious danger to the liberty of the subject; praising 
" the prudent foresight of our ancient lawgivers, who 
suffered neither the property nor the punishment of the 
■abject to be determined by the opinion of any one or 
two men ;" and insisting upon " the necessity of not 
deviating any farther &om our ancient constitution, by 
ordaining new penalties to he inflicted upon summary 
convictions." Unfortunately there was a counter-neces- 
sity at work, of which he failed to take a.;count, and 
which was destined, in the course of the next century, to 
multiply many times over the mischief which he deplored; 
the necessity, namely, of preventing, at whatever cost, the 
sheer anarchy which would otherwise have resulted from 
the hopeless inefhciency of the rt^ular procedure. To 
that regular procednre we had better confine our attention 
for the present; this parasitical growth, if we may call it 
BO without disrespect, merely as describing its historical 
rektion to the main stem, will claim its full share of 
attention in the course of the subsequent history. 

Preliminajy Prooeedings of the Begular Trial 
— Arrest. — Of course the first point of pressing import- 
ance was to secure the attendance of the person to be 
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judged, which could not be expected to be other than 
reluctant For this purpose any private person was 
not only entitled, but bound, on pain of fine and 
imprisonment, to arrest another person whom he saw 
committing a felony, or had strong reasons for suspecting 
of having done so; though, if it was only a misdemeanor, 
he would be guilty of assault and false imprisonment for 
the arrest, and of murder if he killed his prisoner. The 
reader who has noticed already the indifferent success of 
our attempt to explain the difference between a felony 
and a misdemeanor, will be able to appreciate the dilemma 
in which a well-intentioned layman might thus be placed. 
The instance given by a modern writer, that to conspire 
to commit murder was only a misdemeanor, while to steal 
a pennyworth of sweetmeats was felony, might be sup- 
ported by several other scarcely less forcible illustrations, 
(p. 58). A constable, and d fortiori a sheriff or a justice of 
the peace, might arrest any one for a breach of the peace, 
whether felony or misdemeanor, committed in his presence. 
The Magistrate. — But the ordinary course was for 
a Justice of the Peace, upon the oath of some person that 
a crime had been committed, and that there was probable 
ground for suspecting So-and-So, to give a warrant to a 
constable or other peace-officer to arrest and bring before 
him the accused person. It was then the duty of the jus- 
tice to confront the prisoner with his accusers, and take 
down in writing the evidence offered in support of the 
charge, questioning the prisoner if he thought proper, and, 
at all events, taking dovm any statement the latter might 
think it prudent to make. If the result of this examination 
was to show a probable case against the prisoner, he was 
either committed to prison to await the next assizes, or 
required to find bail for his appearance when wanted, 
according as the gravity of the charge and other circum- 
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■e or leas probable that Lo would attempt 
to escape. 

The Grand Jury. — There waa still another pro- 
cesa to be gone through before it was thought proper to 
Bet in motion the elaborate and expenaive machinery of 
trial by judge and jury. Whether out of consideration 
for the liberty of the subject, or for the time and trouble 
of the authorities, the opinion of a single magistrate, that 
it waa a proper case for trial, was not accepted as suffi- 
cient. It was further generally necessary to procure the 
sanction of from twelve to twenty-four gentlemen of good 
position in the county, selected by the sherilf, who, under 
the name of th^. grand jury, received in a secret sitting 
the evidence for the prosecution only, and authorised the 
indictment ot presentment against the accuaed, if satisfied 
upon that evidence that it was a proper case to go to 
trial. It is probable that this, like every other obstacle 
thrown in the way of legal proceedings, may have occa- 
eionoUy operated so as to protect an innocent man from 
vexation; it is much more easy to understand its value 
as a protection to the class from which the grand jmy 
were selected, aud possibly to the political supporters of 
the Gorernmeat of the day, hij whom, through the sheriff, 
the aeleetion was made, in cases where the rigour of the 
law was likely to prove inconvenient to them. 

Judge ftod Jury. — Tlie interval between these pre- 
liminary proceedings and the trial at the assizet, during 
which the accused was either detained in prison or out on 
bail, m^ht be much less, but could not be more, than six 
months, — quite long enough, as the reader who remembers 
OUT description of an eighteenth century prison will pro- 
bnhly consider. Twice a year the Judges of Asaize — to 
give them the title by which they were and are popularly 
known, though it more properly describes their civil than 
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their criminal jurisdiction — ^travelled in pairs through, 
their respective provinces, or circuits, stopping at every 
important town to try the cases, civil and criminal, which 
had been prepared for them. The two judges sat sepa- 
rately, dividing the business between them as convenient. 
It was the business of the sheriff of the county to secure 
the attendance at each place of properly qualified jurymen, 
taken from a list prepared by the magistrates at Quarter- 
Sessions. The ownership of land in some shape was, 
except in London and Middlesex, an indispensable quali- 
fication for serving on a jury. London and Middlesex 
might be considered as forming a circuit by themselves, 
but a circuit having only two places for the holding of 
assizes; namely, for criminal trials a court in the city 
of London, known as the Old Bailey^ and for civil trials 
a court at Westminster, known as the Court of Nisi 
Prius. It was only when a criminal trial was of excep- 
tional public importance that it took place at bar, i.e., in 
the Court of King's Bench itself, before all or two or 
more of the judges belonging to that court. At the Old 
Bailey, at Kisi Prius, and at bar, the jury were of course 
taken from London or Middlesex, the condition of land- 
owning being necessarily relaxed, owing to the small 
number of freeholders in and near the metropolis. 

The Trial itself. — The proceedings began by call- 
ing the prisoner to the bar of the court, reading the 
indictment to him, and asking whether he pleaded guilty 
or not guilty. It has been already mentioned, that from the 
year 1772 he was no longer able, by refusing to do either, 
to save himself from conviction and his family from 
beggary at the cost of being pressed or starved to death 
(p. 74). It was usual to advise him to plead not guilty, 
even where he was himself disposed to confess; for what 
reason it is difficult to understand. Then the names of 
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the jnry were called over, and the prisoner was allowed to 
objecl to any number of them on showing that they had not 
the proper money qualification, or on giving a valid reason 
for suspecting their competence or impartiality, and to as 
many as twenty without assigning any reason whatever. 
The jury as ultimately conBtituted then took an oath, 
" well and truly to try, and true dehverance make, be- 

ftween our Sovereign Lord the King and the prisoner whom 
they have in cliarge, and a true verdict to give according 
I to the evidence;" an oath which it was ahsolutely impo»- 
I eible for them to keep, unless the evidence happened to 
|i make the same impression on twelve different minds. 
\ The nature of the case was then explained to them by the 
counsel for the prosecution, from written instructions pre- 
pared for him by the attorney. In theory these professional 
persons represented not the accuser but the Government, 
I the accuser being nothing moie than a witness; the trial 
beinganinquiryonbehalf of theStateintothecircumstances 
' of an alleged breach of the law; but no adequate machinery 
had ever been provided for giving effect to this theory, and 
; the practice had been for a long time tending more and more 
I. towards treating the prosecution of all offences except those 
j against the State as private litigations between the per- 
I son immediately injured and the accused. The former 
had even to pay the expenses of the prosecution in tlie 
first instance, though the reimbursement of them out of 
I the county rate had been recently and somewhat grudg- 
ingly allowed where the result of the trial showed that it 
had been instituted on reasonable grounds. One very 
curious relic of the old theory was, that the accused per- 
son was not allowed in some cases, though he was in 
others, to be represented by counsel, the counsel for the 
prosecution (and atill more of course the judge) being sup- 
posed tv be aa much concerned to present to the jury the 
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points in his favotu-vas those against him. Any point of 
law, however, which arose was always argued by counsel 
on both sides. After the case had been thus opened, the 
witnesses were brought forward one by one, examined by 
the counsel for the prosecution, cross-examined by the 
prisoner if he had sufficient skill to do so, or if some 
barrister was allowed, as a matter of special indulgence, to 
suggest questions for him; then re-examined by the 
former, in order, if possible, to remove any unfavourable 
impression as to their voracity which might have been 
produced by the cross-examination. The prisoner might 
bring forward witnesses on his own behalf, if he could 
induce ihem to come; but the coercive machinery of the 
law, which was freely employed to compel the attendance 
of the witnesses for the prosecution, was not set in motion 
for the benefit of the prisoner. Neither class of witnesses 
had any legal claim to bo paid for their attendance, though 
the judges had latterly taken upon themselves to order 
such payment on their own authority. 

Hearsay — Interrogation of the Prisoner. — It 
was the fixed rule of the Common Law Courts that 
all evidence must be given orally in this way, which was 
capable of being so given, even the witnesses who had 
already given their evidence before the magistrates having 
to come and give it over again, and, as a general rule, the 
only admissible witness to a fact was the person who 
would say that he had perceived it by his own senses. 
There was always some uncertainty as to the exact scope 
of this last principle, and it had been found necessary 
from time to time to admit a good many exceptions, but 
with all drawbacks there can be no doubt that the ruU 
against hearsay, as it was called, supplied a most valu- 
able check to the influx of irrelevant gossip by which the 
minds of an untrained jury would otherwise have been 
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confused; thongli peiliapB to an old trained horse, say a 
judge like Lord Mansfield, the blinkers might have been 
unnecessary, and therefore injurious. But if the exclu- 
sion of comparatively irreleyant evidence was on the 
whole beneficial, it would only be on condition of pro- 
curing the fullest possible supply of relevant evidence. 
How far that condition was from being fulfilled in any of 
the English systems has been shown abeady; the criminal 
courts added a peculiar impediment of their own, by re- 
fusing to allow the prisoner himself to be interrogated, 
either with or without the formality of an oath. This 
was a rule which had only been introduced gradually 
since the Eevolution, and it was still not very unusual to 
question him in an indirect fashion by calling his atten- 
tion to particular parts of the •evidence which told against 
him, and inviting him to offer an explanation. There 
were also formidable obstacles, which it would take too 
long to describe particularly, in the way of procuring and 
presenting to the jury any kind of documentary evidence, 
official or non-officiaL In all these matters it was the 
function of the judge to determine whether the jury 
should or should not be allowed to hear any piece of 
testimony, or see any document that might be ofiered. 

Smmning-up, Verdict^ ajid Sentence. — After all 
the evidence and argument had been disposed of, it was 
for the judge to sum up, Le., to explain to the jury the law 
applicable to the subject, to remind them of the most im- 
portant points in the evidence, to criticise the arguments 
of the advocates, and generally to disclose to them as much 
or as little of his opinion on the question of fact as he 
thought proper. Then the jury, supposing that they had 
any doubts about tha matter, retired from the court, and 
were kept in sedusion, without food or fire, until they 
could by some means arrive at an unanimous decision 00 
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the question of fact; or, if they thought fit, on the general 
question of the guilt or innocence of the accused, includ- 
ing both law and fact It was then the duty of the 
judge, if the verdict was for acquittal, immediately to 
order the prisoner's release. If it was for conviction, he 
would ordinarily sentence the offender to the legal punish- 
ment, as to the amount of which the law' allowed him in 
most cases a tolerably wide discretion. 

Modes of Reversing the Verdict. — This con- 
summation, however, might sometimes be prevented by 
invoking the intervention of the chief criminal court of the 
realm, the King's Bench, which indeed had in theory the 
cognisance of the case from the beginning, the judge who 
presided at the trial being considered as its delegate. 
Such intervention might take several different forms. 
Occasionally, after conviction for a misdemeanor, the 
Court of King's Bench would order a new trial before 
another jury; but this power was much more sparingly 
used than in civil cases, only in fact where there were very 
strong reasons for suspecting a miscarriage of justice — 
never in a case of felony, and never in order to reverse a 
verdict of acquittal. Again, it might arrest judgment^ 
which had the effect of setting aside the whole proceedings, 
though with liberty to commence a fresh prosecution, on 
the ground of any informality in any part of the trial. 

Flaws in the Indictment. — Thus the indict- 
ment was required to state every circumstance with the 
most extreme particularity; and if it failed to describe the 
acts charged against the prisoner, so as to show the exact 
legal character of the offence, as, for instance, if it merely 
stated that he killed, instead of saying that he murdered 
(murdravit), the deceased, or if either his surname, or any 
one of his Christian names was omitted or wrongly stated, 
or if the facts proved, though sufficient to constitute the 
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legal ofience, were dlfierGot in ajiy reapect from the facta 
chained in the indictment, as if the blow was stated to 
have been given with the left hand when it was teatiy 
given with the right, the variance, as it was caUed, was 
fatal to the whole prosecution, and it was inuaatetial 
whether tho objection was raised at the commenceoient 
or aftar verdict. About the time of Blackstone, a dawn- 
ing sense of shame or of danger had produced a relaxa- 
tion in this strictnesa, which had, if anything, rather 
thickened the confusion. Imnuilerial particulars were 
still required to be stated, but no longer r^iuired to be 
proved. Thus, in a celebrated murder case, which 
occurred in 1781, " Donellan was indicted for poisoning 
Sr T. Bonghton with arsenic. The proof was, that he 
poisoned him with laurel-water, and this was sufTicient; 
but if the indictment had 'not mentioned any specific 
poison it would have been bad." (F. Stephen, " General 
View of the Criminal Law," p. 183.) But it was still 
uecessary to prove, as well aa to allege, " matters of essen- 
tial description." Of the difficulty of determining what 
matter of description was essential, some idea may be 
gtven by a case, mentioued by Mr Pitt Taylor, in his 
work on Evidence, as having occarred in quite recent 
tiniea. " A man was charged with stealing a dop. The 
" theft was clearly proved ; hut, when called upon for hia 
" defence, the prisoner esclaimed, ' Why, my lord, it ain't 
**ao slop.' ' You hear what he says,' observed the judge, 
" addressing the jury. ' la it a slop, gentlemen 1 ' ' No, 
"my lord, it's a amock,' said one of the jurymen. 'Then 
•*ron must acquit the prisoner.' He was acquitted; bat, 
** the grand jury not being discharged, a second indiot- 
"ment was preferred and found, charging him with 
** stealing a emoek. Nothing daunted, the prisoner now 
ided the previous acquittal, and called several wit^ 
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" nesses to prove that the article he had stolen was in 
*' fact a slop, and this question was submitted to a second 
"jury with much gravity by the learned judge." There 
are, apparently, only two possible motives to which the 
maintenance of this state of things can be ascribed : one, 
a humane desire that ^s many prisoners as possible, 
whether innocent or guilty, should escape from the grasp 
of a law under which there were upwards of 160 capital 
offences; the other, the interest of all the persons with 
whom the arrangements rested in the multiplication of 
reputation-bringing and fee-producing business. The 
reader will mix these causes in such proportions as his 
charity or his cynicism may suggest; only bearing in 
mind, that whatever praise for humanity he awards to 
the framers of the procedure which so defeated the harsh- 
ness of the law, implies cwrespoading blame for cruelty 
against the Legislature (largely influenced by the same 
individuals), by whom that law was maintained and 
sharpened. "We mfty add ihat the prisoner was not 
generally allowed to see a copy of the indictment before 
the trial, and only heard it read in court, so that he could 
hardly avail himself of these loopholes until the maximum 
of sport and of fees had been extracted from the case. 

Lastly, there was an appeal on any question of law from 
inferior courts to the (Court of King's Bench, and from the 
King's Bench to the Housexjf Lords; and if that failed the 
king might still be advised either to. grant a free pardon 
or to mitigate the sentence. 

Private Process for the Punishment of Crimes. 
— ^This phrase, which, according to our definition of crime 
(p. 14), seems almost self-contradictory, is used by Black- 
stone to describe a curious relic of ancient manners, called 
the appeal. It applied to several kinds of felonies ; but 
its character is seen in the case of murder, where the right 
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to lesoit to it, which would have been the exclasive privi- 
lege of the actual victim of the crime had he survived, 
was vested in his wife or his heir, but in no one else. If 
they believed "their relative to have been murdered by a 
person whom the public authorities had for any reason 
abstained from prosecuting, or who having been prose- 
cuted had been acquitted, or having been convicted had 
received a pardon from the Crown, either of them might 
demand the trial, or re-trial, of such a person, and his pun- 
ishment if found guilty, as a matter of personal satisfaction 
to themselves. And even pecuniary satisfaction, like the 
barbaric weregild, might be obtained indirectly by this 
method; for the punishment might be remitted, even 
after verdict, at the discretion of the appellor, and there 
was nothing to prevent him from accepting a sum of 
money as the price of his forbearance. Blackstone, writ- 
ing in 1763, speaks of these appeals as being rare; but in 
1768 a proposal to abolish them was vehemently and suc- 
cessfully resisted as an infringement on individual liberty. 

IL Common Law Civil Procedure. 

Distribution of Business. — The Common Law 
procedure in civil cases was in many respects different, 
and not less remarkable. The constitution of the tribunal 
was so far the same that there was always a judge, or 
more than one, and a jury, and the same judges used at 
the assizes to try civil and criminal cases indiscrimi- 
nately; but, whereas in criminal trials, whether actually 
tried at the assizes or at Westminster, the judges were y 
always supposed to represent the Court of King's Bench, J 
in civil cases, they might represent any one of the 
three superior courts. Properly speaking, all the ordinary 
civil business was supposed to come to the Common 
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Pleas, the Exchequer being only instituted for revenue 
cases, and the King's Bench having an appeUate juris- 
diction 'Over the other two in all matters, and an 
original civil jurisdiction in the semi-criminal class of 
action? for wrongs involving violence, and also in cases 
where the defendant was an ofl&cer of the Court of 
Kin'g's Bench, or already in its custody for some oflFence. 
But in very early times, the judges being paid, as has 
been said, out of the suitor's fees, there had been a keen 
competition between them for business ; and whichever 
might be the most popular court for the time being, 
judge and suitors would co-operate in devising means 
for bringing into it cases which properly belonged to one 
of the others. These devices consisted simply in some 
bare-faced falsehood stated by the plaintiiF, which the 
colluding judge forbade the other party to contradict, 
and which thus became an established institution under 
the name of a legal fiction. Thus any kind of action 
could be brought into the King's Bench either by simply 
pretending that the defendant was in custody of the 
marshal of the court, or by charging him with some 
imaginary trespass of a forcible character, and also — a4i 
etiam — ^with the real subject of the action, debt, or breach 
of contract, or whatever else it might be. Again, any 
actio]} could be brought into the Exchequer by the plain- 
tiff pretending that he owed money to the Crown and was 
unable to pay it, because the defendant owed him money 
and would not pay it It does not appear that the Com- 
mon Pleas ever retaliated by filching revenue cases from 
the Exchequer, or criminal cases from the King's Bench; 
both encroachments would doubtless have been resented 
by the Crown, and the latter would also have required the 
concurrence of the grand jury, and would have yielded 
little profit after alL 
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Looal Civil Ootirts.— These three central courts, 
■with their offshoots, the itinerating judges of assiza and 
the Court of Nttii Prins at Westminster, had the field of 
civil business almost entirety to themselves. The ancient 
Hundred and County CourtH having been disused, the only 
thing at ail corresponding to the summary criminal joris- 
diction of the magistrates was to be found in certain 
courts " of conscience," or " of requests," established in 
a few large towns by special acts of Parliament for the 
recovery of debts under 408. With that trifling exception, 
those who could not afford to buy justice at the Wost- 
luinster price had simply to go witbout it 

Commencement of Esgnlar Process. — Coming to 
the civil procedure itself, we find that the method adopted 
for attaining the first object, the attendance of the defend- 
ant, amounted in substance to a notice served on the de- 
fendant, requiring him to find bail for hia appearance when 
wonted, which, if not complied with in eight days, was 
followed by his arrest, with the alternative of bail or im- 
prisonment. But such, was the mass of fiction in which 
these essential facte were enveloped, that it requires a very 
careful perusal to extract them even from the narrative of 
«o generally lucid and popular a writcT as Blackstona. 
The notice to appear was in form a copy of an order for 
immediate arrest; this apparently harsh pnceeding was 
justified by tUe &ct that the defendant was supposed to 
have received at least three previous warnings of a milder 
character, viz., first by receiving an elaborate and expensive 
document, called an "original writ," stating in technical 
language the causes of action (real and fictitious), with 
Beveral collateral falsehoods (a document which was not 
actually drawn np till a later stt^,'e, and then only if it 
proved to be wanted), and then by two successive orders 
Ui distrwii upon his goods, both of which were absolutely 
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pecnniary interest in the result, were prohibited from 
appearing as witnesses, and could not he compelled either 
to answer written questions beforehand, or to produce 
their hooks and papers for inspection. The Common Law 
Courts had no adequate means of ascertaining the balance 
in complicated cross accounts, which, therefore, were either 
referred to arbitration or left to the Court of Chancery. 

Execution. — ^Though the judgment was entered at 
Westminster, the fruits of it had of course to be gathered 
on the spot, which was done through the agency of the 
sheriff of the county. The extent of the unsuccessful 
defendant's liability, in person and property, has been 
described already as a matter of substantive law. It may 
be mentioned, however, to prevent misconception, that 
where the sheriff seized the goods of the defendant, he 
was expected not merely to deliver the specific articles, 
but to sell them to the best of his ability, and with the 
proceeds to pay the plaintiff's claim as far as they would 
go, and to return the surplus, if any, to the defendant; so 
that the plaintiff was not liable, as is said to have been 
the case recently in one of the Swiss Cantons, to have a 
cartload of manure deposited at his front door in satisfac- 
tion of his debt. 

Costs. — If judgment was for the defendant, the plain- 
tiff was ordered, fictitiously, to pay a fine to the Crown 
for his false claim; for the payment of which fine in such 
event he had duly found fictitious sureties (John Doe and 
Eichard Eoe) at the commencement of the proceedings. 
The unsuccessful party, whether plaintiff or defendant^ 
had to pay the whole costs which his opponent might be 
held to have reasonably incurred, in addition to his own; 
an amercement which was by no means fictitious, as tho 
reader will readily imagine. 
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III. Other SvaTEMs of Pko. 

Equity. — The procedure of the Courta of Equity, i.e., 
tbat ut the Lord Chancellor and one branch of the Court 
of Exchequer, differed from that of the Common LawCourts 
chiefly in the following points, Both law and fact were 
determined by a single judge, without a jury. There was 
nothing corruaponding to the dilferent forms of action at 
ComraonLaw; the whole matterwas presented to the judge 
by means of an informal written narrative, concluding with 
an indication of the redress asked for. ^o testimony was 
given orally in open court, the evidence conaiating either 
of written anmsers on oath to written questions, called 
interrogatorifig, or of a£idiimls, i.e., written statements, 
usually prepared by counsel or attorney, and signed and 
sworn to by the witnesses out of court, or of depositionii, 
i.e., evidence given orally out of court before an official 
examiner, and by him taken down in writing. AH this 
evidence might be tested by cross examination, but only 
before the satd examiner, so that the judge had at no time 
any opportunity of peteonal contact vrith the witnesses. 

On the other hand, several means of eliciting truth were 
freely resorted to, from which the Common Law Courta con- 
sidered themselves precluded. Inlerrogatories were re- 
quired to be answered fully by the defendant oa well as 
by other persons, and he was also compellable to allow the 
inspection of all books or papers in hie possession. Com- 
migtions were issued to examine witnesses at a distance. 
Ample, though dilatory and expensive, machinery was pro- 
vided for settling cross accounts, and for the management 
of estates daring the pendency of suits relating to them. 
For the purpose of execution, Equity Courts professed to 
act only against the person of the defendant, and carried 
the principle so &r, that if they came to the conclusiou 
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that a piece of land legally belonging to one person ought 
in justice to belong to another, they never ventured to 
declare that it did so belong, but ordered the legal owner 
to make a legal conveyance of it, with what expense and 
delay may be imagined. 

Collisions between Common Law and Equity. — 
The strength and weakness of the two systems being so 
curiously balanced, it followed that in many cases the only 
chance of getting anything like complete justice was to let 
the suit be bandied backwards and forwards, perhaps two 
or three times, from one to the other; a hitch in the evi- 
dence at Common Law might necessitate a bill for dis- 
covery in equity; the Court of Chancery might send the 
case back to the Common Pleas or "Exchequer for deter- 
mination of a question of law, and so on. But the most 
singular of all equity processes was that by which, at any 
stage of an action at law, a Court of Equity would, if ap- 
plied to under certain circumstances by the party who was 
getting the worst of it, step in with an ivjunction re- 
quiring his opponent to stay proceedings on pain of com- 
mitment for "contempt of court," and proceed to deal with 
the case on its own principles. 

The costs and delay in these courts, owing partly to the 
nature of the subjects dealt with, but more to the substi- 
tution of written for oral testimony, were enormously 
greater than even those of the courts of law. 

Ecclesiastical Procedure. — ^The procedure of the 
Ecclesiastical Courts in relation to certain civil matters, 
namely, wills, the distribution of the personal property of 
intestates, and questions properly ecclesiastical, approached 
more nearly to that last described than to that of the 
Common Law Courts, though with considerable differences, 
which indeed were made to appear greater than they really 
were, owing to the use of an entirely different nomenclature. 
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The criminal, or quasi-criminal procedure of these courts 
was unlike anything else in the kingdom. The substitute 
for punishment was penance, i.e., some kind of self -morti- 
fication imposed for the good of the delinquent's own 
soul; the consequence of non-suhmission to such penance, 
or of failure to appear in answer to the charge, the penalty 
was excommunication, which was also the only method of 
punishing false evidence, or refusal to give evidence. This 
consisted, in addition to the spiritual part, which neces- 
sarily depended for its efficacy on the religious sentiments 
of the delinquent and his neighbours, of an incapacity to 
bring any action, with several minor disqualifications; and 
if the offender did not submit within forty days the aid 
of the Court of Chancery was called in to imprison him. 
The practical result was, that both penance and excom- 
munication were indirect methods of extracting money 
payments. 

The Admiralty Procedure was also based on the 
Roman law, and requires no special notice. The ultimat(/ 
appeal from both the last mentioned jurisdictions was not, 
as in other cases, to the House of Lords, but to the king 
in CounciL 



CHAPTER V, 

LAWS RELATING TO SPECIAL CLASSES 

OF PERSONS. 

L Special Privileges and Disabilities. 

Special Legral Privileges. — ^With these, as aflEect- 
ing tlie private rights of individuals, the English nation, 
considering how aristocratic it was hoth politically and 
socially, was singularly little encumhered. The sovereign 
was exempt from all criminal liability for his acts, and his 
liability on contracts and civil injuries was theoretically 
a matter of favour rather than of right. A jpeer of the 
realm had the privilege of being tried for treason or felony 
only before the House of Lords or a jury of his fellow- 
peers; of giving on some occasions (though not in the wit- 
ness-box) his mere word of honour instead of an oath; and 
of being able to proceed criminally as well as civilly under 
the name of " scandalum magnatum" for such scandalous 
words as, if spoken of a commoner, would not even have 
been actionable as slander. As members of the Legislature 
both they and members of the House of Commons were 
exempted from arrest on civil process during the session 
of Parliament. The disqualifications of the bulk of the 
community under the game-laws, already described, were 
virtually equivalent to a special privilege vested in the 
classes not so disqualified — ^perhaps the only one which 
could be considered seriously oppressive. 
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Special Disabilitiee — DiBsenters.— The disabilities 
wliich applied to Papists only were of a really perinl char- 
acter, and aa euch have been noticed elsewhere. Of those 
affecting Protestant dissenters, aa well as Papists, the chief 
were those derived from those well-ltnown acts of Charles 
IL, the Conventicle Act, the Corporation Act, and the 
Test Act. The effect of the first, even na modified by the 
Toleration Act of William and Mary, was to make pablic 
preaching or public worship at variance with the general 
tone of Protestant, Scriptural, and Trinitarian Christianity 
-well-nigh impossible. By the second, no pereon could be 
legally elected to any office relating to the government of 
any city or corporation, unless, within a twelvemonth he- 
fore, he had received the sacrament of the Lord's Supper 
according to the rites of the Church of England. By the 
third, all officers of the Crown, civil and military, were 
required to take the sacrament in like manner, and also 
{among other things) to make a declaration against the doc- 
trine of transubatantiation, within six calendar months after 
their adxoission. But here also, with that curious inverted 
hypocrisy which sometimes leads English l^slators, ae 
veil as individual Englishmen, to do right as it were by 
stealth while londly professing their determination to do 
wrong, it had been for many years the practice to pass 
annually an Act of Parliament to indemnify those who had 
not qualified themselves by taking the test from the con- 
sequences of their disobedience. Dissenters of all kinds 
were, however, absolutely excluded from the House of 
Commons. 

AlioTiH were disqualified from holding real or leasehold 
property in England, in addition to their political dis- 
abilities, which do not now concern us. 

Women. — Besides being " disqualified from all poli- 
tical lanctions except that of reigning," in the region of 
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private law women were subject, simply as suc]i, to a few 
special disadvantages; the most important being. their post- 
ponement to males in the order of succession to real pro- 
perty, and the most singular being, that their .sex was alone 
liable to the ancient punishment provided for a "common 
scold," viz., to l3e placed in an instrument called the 
" cucking-stool," and plunged into the water (p. 62). On 
the other hand, it would be difficult to indicate a single 
point in which a woman, merely as such, received from 
the law of. this period either special protection or special 
Pindulgence ; unless we consider it an indulgence that, if 
convicted of treason, she was to be burnt alive instead of 
< being disembowelled. 

Children, as such, were disabled up to the age of twenty- 
one from discharging any political functions, and had the 
privilege of not being bound by any contract except for 
necessaHeSy i,e., such things as a jury of tradesmen might 
consider suitable to their station in life. Children too 
young to understand the nature of an oath were disquali- 
fied from giving evidence in a court of justice; children 
under seven were absolutely exempted from legal punish- 
ment, and those between seven and fourteen might be so 
exempted if it appeared that they did not know they were 
doing wrong. But the law, whatever the judges might do 
in practice, recognised no degrees in the moral responsi- 
bility of young people, and instances were recorded of a girl 
of thirteen having been burnt for killing her mistress, and 
of a boy of eight having been hung for arson. 

Lunatics. — ^The legpl protection accorded to real or 
i' supposed lunatics was very inadequate. Before 1774 any 
person could place an alleged lunatic under confinement, 
subject to the consequences of assault and false imprison- 
ment if he failed to prove the alleged lunacy, on being 
called upon to do so; but in order to put the management 
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■ of the lunftjic's property inl* other hands it was necessary 
to apply to_the Lord CitantjelJor, who would first issue a 
commisgion to inquire .as to the fact oif lunacy (cZe lunatico 
inquireniio), aad on that being proved, would appoint 
some petBfm, "geiicrally the nearest male relative of the 
luDfttic who had no pecuniary interest in hia death, to take 
chaige of both person and 'property. This committee vould, 
of course, be called to account by the sUrne authority, but 
there was no regular supervision. In 1774 the plan was 
introduced of requiring every keeper of a madhouse tor the 
reception of more than one lunatic to take out an annual 
licence from the College of Physicians or the magiatriltes'in 
sessions, and to receive no one as a patient without a 
medical certificate. But the securities for supervision 
under this Act were extremely defective, and in truth no 
Bupervision was liiely to do very much good at a tiine 
when the notions current in high places as to the proper 
treatment of lunatics were ao barbarous and unscientific as 
thoee-which we know to have been applied at one time to 
King George IIL himself. 

IdiotB. — There waa a legal theory that, if a person were 
found by the verdict of a jury to have been bofn abso- 
lutely without intelligence, the king should take the 
whole profits of his knds, as well aa the custody of hie 
person, without rendering any account; but as juries sel- 
dom or never did ftn<I such a verdict, no groat harm was 
done, and idiots were practically in the same position as 
lunatics. 

Paupers. ^The history of the poor-laws is omitted, aa 
a subject more economic than legal, though it might, no 
doubt, ho considered under either aspect. 

Proffeesions, Trades, and BmpIoymBnta.— Tliese 
were not subject to nearly so many sjiecial regulations as 
at present. Barristers were then, as now, epcciiiUy pri- 
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vileged from civil peeponsibility to their clients, and on 
the other hand disabled from suing for their fees. Attor- 
neys had their scale of charges fixed for them by authority 
Clergymen of the Established Church had certain privil^es 
not worth particulansing, and were disabled, even when 
unbeneficed, and even if they desired entirely to put off 
the clerical character, &om engaging in any trade, even as 
a sleeping partner, or in any lucrative employment except 
teaching and literature. Soldiers and Sailors were of 
course subject to martial law, the rigour of which stmck 
even Blackstone as excessive, but enjoyed, on the other 
hand, among other small privileges, that of Tn«.lriTig in. 
formal wills, like the soldiers of the Boman Empire. But 
perhaps the strangest kind of restriction imposed at this 
time on any branch of industry was that affecting the 
theatrical profession. It seems almost as though the 
neighbourhood of royalty were expected to have some 
mysterious effect in purifying and elevating the stage, ana- 
logous to that which the royal touch was formerly supposed 
to have in curing certain diseases; for, under -an Act of 
Geo. XL, no dramatic performance was allowed to be ex- 
hibited for gain without patent from the king, or licence 
from the Lord Chamberlain, neither of which could be 
granted for any place except the city of Westminster or 
the king's place of residence for the time being. In 1788 
this was so far modified that the county magistrates were 
allowed to grant licences for provincial performances of 
plays already licensed for Westminster, or approved by 
the Lord Chamberlain. 

Fictitious Persons. — ^In most systems of law it is 
found convenient sometimes to treat (1) a body of persons 
acting jointly, or (2) a succession of individuals holding 
the same office, or even a particular piece of land, nay, even 
(3) the claims and liabilities under a particular head of 
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account, as distmct legal entdties, or if wb choose bo to 
call tbem, legal persam. The last-mentioiied class, e.g,, 
the Tieasury, the War- Office, &c., are not recognised 
under those names in the strict language of English law, 
though the ^nmn law hahitually spoke of the Imperial 
Tieasury (^^figcus**) as a "persona;" the second and first 
are respectively denominated in English law corporations 
sola, and corporations aggregate. The only instances given 
of corporations sole are, the king, and the parson of a 
parish. Corporations aggregate are of three kinds — (1) 
municipal, which helong rather to constitutional law; (2) 
religious or cfiaritahle, the chief legal features of which 
have heen noticed in connection with mortmain and trusts; 
(3) commercial, which require more particular notice in 
thije^ place. 

Jodiit-Btoak EnterpiiBe. — If a numher of persons 
wanted to carry out some commercial undertaking with 
their joint resources, there was practically no way of doin^, 
so unless they could get the Crown or Parliament to con 
Btitute them a corporation ; for the only alternative was to 
create an ordinary partnership on a gigantic scale, wherein 
every memher would he ahle to hind every otlier by his 
contracts, every memher would he liahle to his last farhhinnr 
fur the partnership debts, every member would have to 
appear individually as a party to every legal proceeding 
taken by or against the firm, and no member could trans- 
fer his share without the consent of all the others. When, 
in spite of all these difficulties (so strong were the induce- 
ments to large speculative undertakings), numerous joint- 
siuck companies were formed on this footing, the Legisla- 
ture regarded them simply as nuisances, and passed an 
Act, called the ^ Bubble Act," after the famous " South 
Bea Bubble," to put them down altogether ; notwithstand- 
ing which they oantinued to increase in number and im- 
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portance. If, on the other hand, they did get themselves 
incorporated, since they could not all flourish like the East 
India Company, they might happen to find their legal im- 
mortality £18 inconvenient as that of Tithonus, or that of 
the Struldbrugs of Gulliver's Travels. The objects for 
which the corporation was established might have ceased 
to be desirable or attainable.; its constitution might be fatal 
to good management \ it might be impossible to fill up the 
vacancies with fit persons, or with any persons ; still, so 
long as nothing was done or omitted which could occasion 
a forfeiture, and any single member refused his consent to 
its dissolution, nothing short of an Act of Parliament could 
terminate its existence. And eiren during its existence, a 
corporation was much hampered by (amongst other causes) 
the general rule that it could only contract by deed. The 
pressure of everyday business absolutely necessitated some 
relaxations of the rule ; but as nobody could fix exactly 
the point at which such relaxations were to commence, 
room was left for any amount of litigation. 

II. Personal Eelations. 

We come now to the legal consequences, in the way of 
authority and subordination, or otherwise, which result 
from the personal relation in which one man may stand 
to another. 

Husband and Wife — Marriage. — Under a recent 
Act, 26 Geo. II. c. 33, greatly narrowing the ancient 
liberty of the subject on this point, this relation could 
only be constituted through the performance of the Church 
of England marriage-service by an ordained clergyman of 
that communion in some parish church or public chapel, 
the intended marriage having been publicly announced in 
church on three previous Sundays, unless this last re- 
quirement were dispensed witih. by a licence^ obtainable 
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for money from the Arehbiahop of Canterbury. The 
same statute had also introduced, for the first time, the 
principle, that the marri^e of a minor requintd the 
consent of the father or guardian. "There exists," says 
Bentham, "a very singular custom in a country of Europe 
celebnted for the wisdom of its institutions. The eon- 
eent of the father is necessary to a minor, unless the 
lovers can tnn a hundred miles without being caught 
But if they are so lucky as to arrive at a certain village, 
and to procore at the moment some passer-by to pro- 
nounce a nuptial benedictioa, without any questions 
asked or answered, the marriage is valid and the father is 
ousted of his authority." The allusion is to the rule tiiat 
a marriage between English subjects validly performed in 
a foreign country, according to the law of that country, 
was valid in England ; Scotland was for this purpose & 
foreign country, and the Scotch law as to the celebration 
of marriage was of a very free and easy character; hence 
the popularity of "Gretna Green marriages," celebrated 
between runaway coupli>s by a certain blacksmith at a 
village juBt over the border. 

Divorce, — The marriage so constituted could never be 
dissolved by any power escept that of Parliament itself; 
but latterly private Acts of Parliament for this purpose 
had become so common, that it would be almost correct 
to say that divorce was allowed by law to the wealthiest 
class of the community, and to them only. A separation 
" from bed and board," however, could be decreed by the 
£cclesiastical Courts on account of gross mi^oitduct on 
cither side, with suitable arrangements for the maintenauce 
of the wife, if innocent, or to some extent if guilty; but 
even this resource must have been practically inacoessibla 
to five^ixths of the population. Bijamy by either party 
•KK a dei^FaUe Many. 
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Marital Bights of the Husband. — ^The legal effect 
of the marriage was, that the husband took to himself in 
the ordinary course of things, the whole of his wife's 
property, rights, and liabilities. Her real property, it is 
true, reverted to her if she survived him, or to her heirs 
after the death of both, and could not be alienated by 
him without her consent; but her personal property, other 
than leasehold, became absolutely his after he had once 
taken possession of it. Her leasehold property he could 
dispose of in his lifetime, but not by will, so that she had 
a chance of recovering it if she survived him; and she had 
nothing to do with either during the marriage. If, how- 
ever, the wife's property was sufi&ciently large to attract, 
and repay, the attention of the Court of Chancery, it might, 
by means of special arrangements enforceable in that 
Court only, be reserved for her separate use; and about 
this time a further provision was invented to protect her 
from her own weakness, by restraining her from parting 
with the capital of such separate property under her 
husband's persuasion or otherwise. But it was still im- 
possible for her to recover any part of her separate income 
which her husband had once been allowed to get hold of. 
Contracts made by her were only binding where it could 
be shown, or at least pretended, that she acted as his 
agent, and he alone could sue or be sued in respect of 
them. In actions for civil injuries committed by or 
against her, both were jointly plaintiffs or defendants, 
but the real party was of course the husband, as his was 
the only hand which could either pay or receive damages. 
But the fiction of husband and wife being one person was 
not pressed with such rigorous logic as to punish him for 
her offences, except when they were committed in his 
presence, in which case she was presumed to have acted 
under his coercion, and was in general excused accordingly. 
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Aa regards her person, Blackatoae tells us, in a somewhat 
timid and hesitating manner, that moderu decisions TPere 
adverse to the ancient right of the husband to beat his 
wife in moderation; though he intimates, not obsoureiy, 
that the new law was still a dead letter aa regards the 
lower orders; and " the courts of law will still," we are 
told, •' permit a husband to restrain a wife of her liberty, 
in case of any gross misbehaviour." 

Rights of the Wife.— In return for these sacrifices of 
property and personal liberty, a married woman gained the 
right of dower already described (p. 42) in case she survived 
her husband, and a right in the same event to (according 
to circninBtnnces) either one-half or one-third of his per- 
sonalty, onless he chose to deprive her of the latter resource 
by his wilL In strictness of law she had absolutely 
no other equivalent; for the protection and nuuntenance 
which she no doubt in most cases received was not really 
enforceable as a legal duty until she actually became 
chargeable to the pariah, when of course it was a benefit 
to the rate-payers rather than to her. If he chose to live 
himself like a prince, and feed and clothe her like a 
Bcullery-moid, there was no way in which she could ob- 
tain redreas, unless she could induce some one to ti'ust 
her with ariiicles suitable to his rank, in which case a jiu-y 
might perhaps afterwards oblige him to pay for them aa 
" oeceBsaries," which she had implied authority to contract 
for. Blackstone concludes his chapter on this topic with 
the exclamation, " so great a favourite is the female sex ] ' 
of the laws of England 1" ""^ 

Parent and Child. — The legal relation of parent and 
child (by which is meant, practically, that of father and 
diild, since the mother's rights amounted to almost 
nothing) limy be dismissed very briefly. The obhgation 
q£ jBiuuteiuuice was oiily directly enforceable where the 
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children were helpless and unable to work throagh infiancy, 
disease, or accident, and then was confined to necessaries 
(in the literal sense), the penalty for refusal being only 
20s. a month. It did not include education, though this, 
as well as other " necessaries'* in the larger legal sense, 
might possibly be obtained in some cases for the child in 
the same indirect manner as for the wife, by contracting a 
debt which the father would have to pay. Moreover, con- 
trary to the practice of almost every other civilised nation, 
the father was allowed absolutely to disinherit his children 
by will, without alleging any reason, unless their interests 
had been specially secured by arrangements entered into 
before the marriage. The obligation of maintenance, such 
as it was, was reciprocal, the son of full age being obliged 
to prevent his impotent father from becoming chargeable 
to the parish. The English law contrasted more favour- 
ably with the continental systems in making the father's 
authority terminate absolutely when the child attained 
the age of twenty-one. While it lasted, he could delegate 
it to any one at discretion, and could continue it after his 
death by appointing a guardian of his own choice, without 
any reference to the wishes of the mother, who only be- 
came guardian in the absence of any disposition on his 
part. While he lived, he was not even allowed per- 
manently to divest himself of his authority in fevour of 
the mother or of any one else; though, for gross miscon- 
duct, he might be deprived of it by the Lord Chancellor, 
who in this and other matters was supposed to represent 
the king in his capacity of universal parent 
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S,ifr anl) motU of ^tnf^&m, 

CHAPTER I. 

BIOGRAPHY. 
6tate of Legal Education. — If the preceding sketch 
has not given a very liicid idea of English law as it waa 
at the commencament of the reign of Georga IIL, the 
reader may at all events flatter himself that he can hardly 
know leaa about it than was known by nine out of ten 
educated laymen, or perhaps two out of three of thoee 
engaged in its administration. No law hut the Eoman 
law, and very little of that, waa taught at either Univer- 
eity, and the Inns of Court in London, founded expressly 
for the study of the Commoa Law, had long ceased to do 
anything whatsoever for legal education. To the total 
want of living instructors was added an almost equal want 
of readable text-booka. It was becoming the custom for 
etadents who really meant businees to enter an attorney's 
office at a very early age, where they spent years in copy- 
ing legal instruments and picking up the details of anch 
procesBea as those described in Pt. L, ch. iv,, after which 
they went through a corresponding course in. aciiae spetiul. 
pleader't cAamfcera, and lastly sat in cOMrt. ■MsAa 'Owea 
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favourite judge, watching, and perhaps reporting the pro- 
ceedings. The crowd of non-professional students who, in 
earlier times, had been wont to frequent the Inns of Court 
as the fashionable mode of completing a gentleman's 
education had naturally disappeared, while the duties of 
magistrates and legislators were none the less confidently 
assumed by the same class, with results which are very 
easily traceable in the statutes of the period. 

Blackstone's Gonmientaries. — ^A laudable attempt 
to improve this state of things was made by a worthy man 
named Yiner, himself the compiler of an "Abridgement" 
of the law in 24 thick volumes, by founding a professor- 
ship of law at Oxford, with fellowships and scholarships 
attached. The first "Vinerian" professor was one of 
whom, if of any one, a lax moralist might be tempted to 
say, ** we could have better spared a better man." The 
problem to be solved was this. Given a system which to 
discuss is to condemn, but which no one has any induce- 
ment to examine, except those who have a sinister interest 
in maintaining it; given a lay public, the only reading part 
of which is the leisured and luxurious class, who, for the 
most part, read only what pleases them and flatters their 
prejudices ; how to force on a discussion ? The hope of 
the reformer must be that the idol-worshippers may be in- 
duced by some hierophant to put such confidence in his 
skilful daubing and dressing of their idol as to parade it 
in public and follow it about with acclamations, in which 
case an impression may possibly be produced by stepping 
forward to strip off its disguises and lay bare its defor- 
mities. Just such an hierophant was Blackstone. In the 
course of a life which had been divided between the society 
of an Oxford College and practice as a banister, he had 
acquired a considerable store of miscellaneous erudition, 
a mastery of elegant language, and ideas in some points of 
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really enlarged l)enevoleiice, together with a perfectly inar- 
veUouB faculty for putting plausiljle gloBses on ugly facts, 
sometimes for making words supply the want of facts of 
any kind, and for flattering or coinciding with the charac- 
teristic weaknesses of the society among which he moved. 
It was the fruit which might naturally have been expected 
from a system of university education which began with 
peijury, which offered its chief prizes for exerdses in adu- 
lation, which systematically repressed every movement 
towards independent inquiry, and while subordinating 
substance to ornament, ended by doing almost as little for 
the latter as for the former. 

The lectures so delivered accomplished their object, 
attracting what for Oxford in those days was a good at- 
tendance, receiving a flattering notice from, the Prince of 
Wales, and being largely read when published as ^ Com- 
mentaries " by people who had never looked inside a law- 
book before. They have continued to form the ground- 
work of nearly every comprehensive text-book to this day. 
The author, whose practice had hitherto been small, rose 
rapidly in the estimation of his contemporaries, and f oimd 
himself, after no long interval, flist a member of parliament, 
and then a judge. 

Barlj liife of Benthazn. — Among iBlackstone's 
auditors in 17G3, though only for a few lectures, was a 
diminutive lad of sixteen, named Jeremy Bentham, who 
Lad, as the modem reader may be surprised to hear, already 
taken his degree as a Bachelor of Arts, and had just kept 
Lis first term at Lincoln's Ttiti. Buch a start was some- 
what unusually early even for those days (Elackstone and 
Gibbon entered Oxford at flfteen), and was due to his 
being the singularly precocious child of a pushing ambi- 
tious father. There was no ^ double firsts " or imiversity 
ficholarBliips in those days ; but he Lad gained such dis- 
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tinction as was attainable, first ia the logical disputationd 
then in vogue, in one of which he beat not only his anta- 
gonist, but also the presiding moderator, and again by a 
Latin ode on the accession of George III. In truth, how- 
ever, poetry was about the last pursuit for which nature 
had intended him. It has been remarked that his mind 
was fertile enough in images; but that, though often 
striking and appropriate, they were seldom beautiful. 
His true field of action he discovered somewhat later. 
He had once been asked, in his character of infant pro- 
digy, to entertain the company by defining " genius," at 
which he naturally looked foolish and said nothing ; but 
years afterwards, when he was about twenty, something 
in his reading reminded him of it, and it occurred to him 
that " genius " ought, according to its etymology, to mean 
" production." The rest may be told in the words of his 
biographer, which are almost his own. " * Have I a 
" genius for anything % What can I produce ? * That 
" was the first inquiry he made of himself. Then came 
" another, ' What of all earthly pursuits is the most 
" important 1 ' * Legislation,* was the answer Helvetius 
" gave. * Have I a genius for legislation 1 ' Again and 
" again was the question put to himself. He turned it 
" over in his thoughts; he sought every symptom he could 
" discover in his natural disposition or acquired habits. 
" ' And have I indeed a genius for legislation 1 ' I gave 
** myself the answer, fearfully and tremblingly, ' Yes.* " 

He had already seen quite enough in his short profes- 
sional experience to stimulate such aspirations, and pro- 
portionately to disgust him with the path which his father 
had marked out for him. He himself has told how, on 
being called to the bar, he found a cause or two at nurse 
for him, and how his first endeavour was to put them to 
death, in which he was not altogether unsuccessful; 
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how, on a subsequent occasion, he was disgusted to find 
that an opinion of his, right according to all accessibla 
sonices of law, was held to be wrong on the strength of 
a decision reported only in manuecript, and kept secret 
until it was thus used ; and how even earlier, in the 
memoirs of a certain ladj, who had the misfortune to geb 
into the Ecclesiastical Courts, "the demon of chicane 
appeared to him in all his hideonsness." He "went to 
the bar as a bear to the stake, going astray this way and 
that way," bat chiefly in speculations on morals and legis- 
lation. It was in bis twenty-second year that he met, in 
a pamphlet by Dr Priestley, the phrase which became 
the guide of his life and the symbol of his faith — "the 
greatest happiness of the greatest number." Whatevtr 
may be the exact degree of merit or novelty in the phrase 
iteelf, whether it be or be not superior in clearness and 
comprehensiveness to the various other terms — right, 
duty, justice, will of God- — by which different persons, 
who mean substantially the same thing, prefer to express 
themselves, this is not the place to inquire. There can 
ba no question as to the benefit which the world has 
derived &om its effect on the mind of Bentham. Having 
found a standard, which he felt to be at all events itself 
true, whatever else might be equaUy so, he could fearlessly 
set about measuring by it the laws and institutions under 
which he lived, and solving the practical problems sug- 
gested by their deficiencies. From that time forth he 
tnajched straight forward as one who had a consciousness 
of hie miasion. 

The Pra^rment on Government. — With the ex- 
ception of a few alight and fugitive pieces, his first literary 
effort was an attack, under the title of " A Fr,-^ment on 
Government ; or, a Comment on the Commentaries," on 
the introductory chapter of Blackstona'a Go"KuassQ.\a:ci!B^ 
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or rather on those few pages in that chapter in which the 
author, digressing from his main subject, discusses the 
theoretical basis of government, the different forms of 
government, and the especial merits of the British Con- 
stitution. The boldness with which he undertook to 
measure himself with the most renowned legal writer of 
the day, was amply justified by the event. Published 
anonymously in 1776, the work was variously attributed to 
Lord Mansfield, Lord Camden, and Lord Ashburton (better 
known as Dunning the advocate). What is more to the 
purpose, it is quoted to this day, not merely as an effec- 
tive piece of destructive criticism, but as constituting the 
foundation-stone of a solid and durable fabric of political 
science, still very far from complete, but already appear- 
ing above ground, and continually rising higher and 
higher. For the leading definitions now generally 
accepted, the student of that science is, as a matter ot 
course, referred to Mr Austin; but he will find Mr Austin 
referring at every step to the " Fragment on Government " 
as the original source of the conceptions, which he has 
only worked out with somewhat greater accuracy. 

View of the Hard Labour Bill. — The next time that 
Bentham came before the public it was as a critic indeed, 
but also as a coadjutor of his old antagonist. In the mean- 
time, the mission of John Howard (p. 63) had stirred the 
public mind, and the abuses of our prison management 
came to a head when the American war of independence 
closed the old outlet for transportation. Thus it happened 
that in 1778 Blackstone was engaged with others in press- 
ing forward a bill for erecting certain new penitentiaries, 
and for organising, on a larger scale and with more method 
than anything hitherto attempted, a system of hard but 
healthy and useful labour, combined with religious and 
moral inatmction. Bentham enticely approved of the mftin 
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object, and his "View of the Hard Labotir Bill" was mainly 
directed towards popularising the subject, by preeenting tha 
measure in a readable shape; but he also su^ested many 
ingenioos improvements, some of which wore adapted. The 
bill became law, and Blackstone was enabled to insert an 
account of it ia a cew edition of his work, with anticipa- 
tione, for him unusually sanguine, of a general reformation 
to result &om it. On Eentham it acted as a stimulus to 
further eSforta in the same direction, which ceased only 
with his life. 

Acquaintance with Lord Shelbume. — The story 
of that life, when its main objeut had been once for all 
determined, may be dismissed shortly. The success of the 
"IVagment," whose authorship soon became known, led 
to an acijuointance, and that to a close and permanent 
intimacy, with Lord Shelbume, afterwards Marquia of 
Lansdowne, who was the head of a short-lived Whig 
ministry in 1782. Once only in the course of that inter- 
course do we regret to observe something lite an exception 
to the perfect independence by which it was generally 
characterised, when Bentham fancied, apparently under a 
misconception, that he had an offer from his powerful 
biend of a aeat in Parliament. A correspondence ensued, 
in which the nobleman appears to greater advantage than 
the philosopher, and the matter ended in a renewal of the 
old iutinuicy. It is useless now to speculate whether the 
wodd would have gained or lost by a short (it could hardly 
have been a long) immersion of the philosopher in practical 
politics, or what sort of encounter would have taken place 
Lelween him and Burke, minds so different from each 
other, yet so alike in their unlikencss to common-plaoa 
politicians. 

Bemainder of his Life. — With the exception of one 
really adventurous visit to the iaterioi ol "E-imia i^l^Si-V^v 
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where his brother was acting as a kind of pioneer of civi- 
lisation under the anspices of the Empress Catherine^ and 
of a few short visits to France, his whole life to the age of 
eighty-three was spent in the profoundest outward tran- 
quillity, not to say monotony. One grand and absorbing 
pursuit sufficed to keep him healthy and vigorous without 
any other change or excitement, at the same time that it 
seemed to require, and to justify, the peculiar tactics which 
he adopted. Those tactics might be summed up in two words, 
independence and seclusion. Inheriting a moderate com« 
petence, which he did not attempt to increase, and re- 
nouncing all the ordinary objects of ambition for which 
men need either patrohs or popularity, he presented the 
smallest possible front to attack. By avoiding on the one 
hand all merely general society, and on the other hand 
all personal contact with his opponents, he thought to 
economise his time to the utmost, and to preserve his 
temper and judgment in the midst of bitterness. That 
the plan had its disadvantages was only too true. Paying 
little attention to the labours of others, and working out 
every problem for himself, he occasionally announced 
things generally known with the air of an original dis- 
coverer. The seclusion which saved him from personal 
bitterness made him sometimes unjust to whole classes, 
imputing to bad motives what was really the result of a 
very natural ignorance, and fancying that what was plain 
to him from his lofty tower of speculation must be equally 
so to those who were toiling in the labyrinth below; for 
tact cannot exist without contact 

Change of literary Style. — ^To the same cause may 

partly be attributed a marked change in his literary style. 

His earlier writings had been popular, telling, and readable. 

After 1810 or thereabouts, no terms seem accurate enough 

for Mm but those invented by Imnseili) ^xid no aentences 
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complete which leave anything to be nnderstood; while 
the composition is lubricated by an elephantine sort of 
humour which not every reader is likely to appreciate. 
Fortunately a fit interpreter appeared in the person of a 
lawyer of Geneva, named Dumont, who employed himself 
during many years in working up Bentham's raw materials 
into a form of his own, adapted to the taste of the Erench 
public. Hence it happens that, to this day, some of Ben- 
tham's most important works, certainly those which are 
most widely read, exist only in the French of Dumont, or 
in a retranslation from the same. 

So much for the method of working ; now for the work 
itself. 



CHAPTER II. 

THE WRITINGS OF BENTHAM. 

General Nature of his Work. — ^His aim waa 
nothing less than to hring his fEtvoarite principle, '^ the 
greatest happiness of the greatest number/' to bear on 
every part of hnman existence, but more particularly on 
legislation. In the field of private law, with which alone 
we are here concerned, the three main subjects on which 
his best efforts were expended were, (1) the form of the law 
and its promulgation; (2) the rationale of punishment; 
(3) the law of procedure and evidence : for the law relat- 
ing to the distribution of rights, called by him the Civil 
Code, he had sketched the outline of a plan of reform, 
but had not worked it out so thoroughly in detaiL 

Codification and Promulgation. — His arguments 
in favour of a code were such as most people are now 
familiar with, though they sounded new and strange to 
his legal contemporaries. For the promulgation of the 
law he proposed, amongst other things, that the general 
part of the code should be used as a text-book in schools 
and read in churches, and that the chapters concerning 
particular conditions and personal relations should in like 
manner be specially forced upon the attention of those 
about to enter those conditions and relations, — ^the law of 
husband and wife, for instance, at the time of the marriage. 
He also propoBei to extend mucli tvrdbi^ a practice, not 
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oltogelher unknown to Englisli jurispradenoe, of requiring 
important contracts and declarations to be ■writteu on 
stamped paper, vhich should bear upon ita margin a 
notice of the lava relating to the tmiLsaction in qacstion. 

It was a mach bolder step than this when he vent on 
to insiat that the code, or codes, should be accompanied 
by a running commentary, setting forth the r&iwD'ax for 
■Mich particular provision. It was his view that by snch 
a plan several purposes would he secured at once; the 
goodness of the laws themaelves, since for a bad law it 
would be difficult to find reasons which its author would 
not be ashamed of; the makinf^ them more interesting 
and efiective as instruments of education ; the conciliating 
the approbation of the people, and so facilitating their 
enforcement ; the a&prding a clue to the judges in inter- 
preting any doubtful enactment Kor was he content 
with advocating codification in the abstract ; we have 
among his remains, besides an outline of a complete body 
rf law, with statements of leading principles and defini- 
tioDS, also several specimens of cunaiderahle portions, 
divided into chopters and sections, and in all respects 
ready for actual enactment. 

Penal Law. — Here he starts with the principle that 
the art of penal legislation is the art of comhtiting one evil 
by another; that therefore the only case in which an act 
ought to be made a punishable ofTenco is that in which the 
pain resulting from the act in question Is greater than the 
pain which will have to be applied in the way of punish- 
ment if it is to be effectively prevented ; and that, even 
then, punishment should not be employed so long as any 
less expensive means of prevention are available. For this 
calculation a catalogue and comparative estimate of human 
pains and pleasures was of course requisite, and was sup- 
Iflied by him to the beat of his atillt^, Xa ■oi\^\.X*i 
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expected, his proposed list of ofifences differed largely 
from that of the actual law of his day. Conspicaous by 
their absence are very nearly the whole of the offences 
r3lating to religion, and the offence of usurious money- 
lending. The latter had been the subject of one of the 
best known of his earlier works, the " Defence of Usury." 
Among his new offences was included cruelty to animals, 
towards whom his sympathies were always very warm, in 
the concrete as well as in the abstract 

Remedies Against Offences. — Hemedies other than 
penal he classified as preventive, suppressive, and satis- 
factory. With regard to the first two he made many 
ingenious suggestions, and the third topic is almost 
entirely his own. Contrary to what was, as we have 
seen, the practice of English law, he insisted that satis- 
faction ought always to accompany, if it did not supply 
the place of punishment. If it was worth while to inflict 
pure pain for the sake of preventing a greater pain, it was 
surely worth while for the same purpose to inflict pain on 
one person in such a form as to give pleasure to another 
person ; moreover, the worst part of the evil of an offence 
was the alarm caused by it to those exposed to similar 
acts, an alarm which could never be entirely removed by 
punishment, but could be removed by the certainty of 
adequate satisfaction. Neither should the satisfaction be 
always pecuniary ; money was a cure for many evils, but 
not for alL The other kinds which he considered to be 
unduly neglected were : 1st, restitution in land (some- 
times, though rarely attainable by the law as it stood); 
2nd, attest atiife satisfaction, i,e., to remedy the evil of a 
falsehood by the legal attestation of the truth; 3rd, 
honorai*y satisfaction. 

Honorary SatisfiaiCtion. — ^His treatment of this last 
In connection with the Bubjecl oi dxjLfellixi^ is very curious. 
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First, &e morality of daellisg itself is discussed; the 
apparent injustice of pnblic opinion in heaping freah insults 
on the man who has declined to avenge a first insult by 
challenging his oppressor is eloquently set forth; it is then 
shown that this apparent injustice is really a measure 
of self-defence on the part of a community which needs 
the co-operation of all its members for the repression of 
aggressive insolence, and cannot afford to tolerate cowards 
or sluggards in its ranks. Lastly, the true remedy for the 
evil is indicated, that of extending the same legal protec- 
tion to mental as to bodily f eelii^s, and thereby rendering 
unnecessary the violent, dangerous, and ineifleacious 
remedy of private combat. But it is forcibly urged that 
the legal satisfaction, to be such in reality, must he ana- 
logous to the injury. A money payment would be very 
like a fresh insult ; but to impose appropriate humiliation 
on the offender in presence of the injured person would 
be a very different matter, A list of such methods is 
given, some them designedly theatrical and grotesque. 
The most obvious and easy of all, the requirement of a 
formal apology in presence of those who were witnesses 
to the insult, and of those whose good opinion ia specially 
important to the person insulted, is of course not omitted. 
A fifth kind of satisfaction, the vindictive, he does not 
scruple to recommend, so far as to consider a punishment 
otherwise expedient all the better for being so arranged 
as to give to the injured person the fullest possible feeling 
of gratified vengeanca 

Wbalever the kind of satiBfaction, Bentham would 
hava it awarded not only, as in England, at the expense 
of the wrongdoer, or of any one who may be specially 
responsible for his good conduct, but even in the last 
resort at the expense of the public treasury, rather than 
that the immediate sufferer should lem;^ xuvk&k^cA- 
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Punishments Proper. — The qualities which he 
chiefly looks for in a punishment are — 

(1.) That it should admit of degrees, so as to be easily 
measured, divided, and apportioned according to circum- 
stances. 

(2.) Exemplarity : that the suffering apparent to the 
minds of those who are to be deterred by the example 
should be at all events as great as, and, if possible, greater 
than the real suffering. 

(3.) Popularity: that such allowance should be made 
for even misdirected feelings on the part of the people as 
not, without absolute necessity, to transfer their sympathies 
from the injured person to the criminal 

(4.) That it should be characteristic^ i,e,, that there 
should be, if possible, some outward resemblance between 
the offence and the punishment, so that the image of it 
should present itself vividly to the mind at the moment 
of temptation. 

(5.) Simplicity of description. 

(6.) Eemissibility. 

These being the qualities wanted in a punishment as 
such; if, in addition, the same operation could be made 
subservient to the collateral ends of reforming the criminal, 
disabling him from further mischief, and compensating 
the injured person, so much the better. 

All these requirements he summed up in his favourite 
term frugality, i. e,, causing the least amount of pain that 
would answer the purpose. 

Prison Reform. — Measuring by these standards the 
different possible kinds of punishment, he early came to 
the conclusion that in the capital kind, then so lavishly 
employed, the evil outweighed the good if it were applied 
to any crime except homicide or rebellion, and in his later 
views he admitted no exception whatever. As to the 
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otlieT kinda, classifleJ by him aa Afflictive, Indelible, Ko- 
striotive, Compulaive, and Ignominious, there is not one 
the use of which he did not, in eome of hie works, in some 
fihapea, and under some circumstances, recommend. But 
hia views of what it was, in his generation, practically 
possible to introduce, became giadually concentrated on 
a combination of the restrictive and compulsive kinds, in 
other words, on imprisonnient with hard labour. He 
waa certainly entitled to assert that it had never yet 
liad anything like a fair trial, in England at all eventa. 
Blackatone's "Hard Labour Hill" had passed indeed, as 
■we have seen, but no "penitentiary house" waa evef 
built under it; the aflair ended in an abortive negotiation 
for land which was never purchased. 

The "Panopticon" Schema — Bentbam's own me- 
ditatiooa led to no result until his visit to Kussia in 1787. 
There he waa attracted by a contrivance of hia brother's 
for keeping a numerous body of work people constantly 
under the eye of the superintendent by me-ans of a'circiUai' 
building divided into compartments, with an elevated 
lodge in the centre commanding a view of the interior of 
every compartment, and at the same time ao constructed 
that the workmen, could never tell at ea«h particular 
moment whether they were being inapected or not It 
occurred Xo him that thia architectural arrangement was 
etill more applicable to a prison. Having once aecured, 
ss ha conceived, this indispensable requisite of cunatant 
supervision, he was prepared to attack, in a fur more 
rigoroua and hopeful manner than before, the main pro- 
blem, how to make imprisonment at once elFective as a 
ponishment, economical and conducive to reformation. 
lie sketched out a plan for this purpose, under the title 
of "Panoptioou, or the Inapection-Iionse," in 1791. The 
governor was to be a contractor, w\i.o ^aa \n Vase. "Csim 
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prisoners put entirely at his disposal, to work for his 
profit in any way that he might think most advantageons. 
He was to be compelled by law to provide them with the 
bare necessaries of life, and also with suitable religioas 
and moral instruction on Sundays, and was to be pro- 
hibited from working them on that day, at least in any 
way which could interfere with that object ; his powers of 
inflicting punishment were to be rather strictly limited, 
and he was to forfeit so much for every death above a 
certain average, and every escape. Above all, he was to 
be prevented from abusing his position by the most ab- 
solute publicity ; every detail of his management to be 
regularly published, himself subjected to examination as 
often as desired, and visitors not only admitted under 
reasonable regulations, but in every way invited and 
attracted. In other respects he was to be the autocrat of 
the establishment ; and it was conceived that, with the 
power of watching them every moment of the day and 
night, and of granting on his own terms every sort of in- 
dulgence consistent with good order and morality, he would 
have the power, as he would certainly have the will, to 
extract from each prison^er the utmost amount of exertion, 
applied in the most useful and economical manner of 
which he or she was capable. He would thus be at once 
saving the public money, and accomplishing at least the 
firsts step in moral reformation by cultivating a taste for 
industry, while such a prison life would 8eem terrible in 
prospect to the idle and vicious, exactly in proportion as 
they were such. 

To this scheme Bentham devoted his best energies from 
1 787 to 181 3. It was taken up at one time by the govern- 
ment of William Pitt, and an Act was actually passed 
authorising the experiment with Bentham himself as con- 
tractor. But the undertaking m.et with every kind of ob- 
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atruction, and at last, after nearly twenty years of alternate 
hopes and fears, of tedious negotiations, oflicial evasiona, 
and sterile Parliamentary debates, it was etfeotually extin- 
guished by the adverse report of a Parliamentary Com- 
niittee, followed by the erection of the present Millbank 
Penitentiary at a vastly greater expense and on a totally 
different system. 

Transportation. — In the meantime the common gaols 
were reheved in a makeshift fashion by working gangs of 
prisoners in hulks at the seaportsj hut the resource mainly 
relied on for getting rid of more dangerous criminals was 
the old one of transportation, Botany Bay having suc- 
ceeded to America, As at first employed, there waa no 
mistake as to the reality of the punishment; the mis- 
fortune was that the worst elements in the real wew not 
BO made known as to form any part of the apparent 
pnnishment. If the judge, in sentencing the convict, 
had thought fit to explain, for the warning of would-be 
offenders, exactly what was going to be done with their 
associate, the sentence would have been something of 
this sort: "You shall first be kept, for days or months 
aa it may happen, in a common gaol, or in the hulks, in 
company with other crimimtls better or worse than your- 
pslf, with nothing to do, and every facility for mutual 
instruction in wickedness. Tou shall then be taken on 
board ship with similar associates of both sexes, crammed 
down between decks, under such circumstances that 
about one in ten of yon will probably die in the course 
of the six months' voyage. If you survive the voyage 
you will either he employed as a slave in some public 
works, or let out as a slave to some of the few free 
settlers whom we have induced to go out there. In 
either case you will be under very little regular inspection, 
uid will iiareereiy opportunity ot\'cidL\:^^%'Ou»ub»^^»s<^ . 
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propensities which have abeady brought you into this 
Court ; but as there must be some limits to the apathy of 
the authorities, while youi propensities to mifichief will 
grow by exercise, it is probable that before your term has 
expired, you will either have been executed for some fresh 
outrage or have escaped to live the life of an outlaw and 
a savage in the busL If not, you will, on the expiration 
of your sentence, become in name a free man. But as a 
matter of fact it will make very little difference to you 
whether I sentence you for seven years, or for fourteen 
years, or for life. While you remain in the colony you 
will be subject, in common with all the population, to the 
uncontrolled despotism of the Governor. If you desire 
to return home, you have no doubt a legal right to do so, 
but you will, nevertheless, be forbidden to go ; all ship- 
masters will be forbidden to give you a passage, and if 
caught you will be flogged and sent back.'* What would 
have been the precise amount of deterrent influence 
exercised by such a prospect of mingled misery and licence 
it would be hard to say ; in reality all that was known 
was that the prisoner went away and did not re-appear. 
Bentham tried hard to excite a Parliamentary opposition 
to the system, but in vain. 

Procedure and Evidence — Attack on the 
Lawyers. — Still more extensive were Benthan^'s labours 
in this department, and perhaps all the more fruitful in 
the end, from the very fact that in this case his attention 
was not diverted to the vicissitudes of any present enter- 
prise. In truth, his method of attack was such as to have 
scarcely a chance of immediate success, uniting against 
him as it did the most powerful body of men in the 
kingdom. Whether he was wise or unwise in proclaim- 
ing his discovery in so uncompromising a fashion, we 
cannot wonder that the facts before him, as with dreary 
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uniformity they emerged from every part of the system 
■which he was led to examine, ended by implanting in his 
mind the ineradicable convictioa that the purpose of the 
whole was to secure the maximum of profit to the lawyers 
at the expense of the community; to sell just bo much 
justice as would give tolerable security to the life and 
property of the most powerful claBses; eveu to them to 
sell it as dear and of as bad quality as could be done con- 
sistently with obtaining any custom at all in a trade of 
which their fraternity had a monopoly, and to deny it 
altogether to the rest of the population. Kot, of course, 
that there liad everheen any avowed combination for such a 
purpose -, the system had developed itself bit by hit, and at 
each fresh development the circumstances had been such 
that the persons to determine whether justice or injustice, 
cheapness or deamess, simplicity or complication, should 
be preferred, were the lawyers. The lawyers, on the aver- 
se, acted on average motives ; in each case it so happened 
that the advantage to themselves, theii friends and con- 
nections, of a bad arrangement was very near and palpable, 
while the advantage to the suitors of a good arrangement 
was a thing which they had no inducement to think 
about; they acted accordingly generation after generation, 
aj]d the state of things which he saw before him was the 
residt. 

Scheme of Beform. — Describing these things as he 
saw them, he ensured the hostility of at least one genera- 
tion of lawyers to anything emanating from him, and thai 
in the very department in which laymen without lawyers 
are most absolutely helpless. But this very circumstance 
enabled him to work all the better for the next generation. 
Hopeless of success in attacking any isolated abuse, he 
had leisure to work out a complete scheme ot ■^iw.e.i.Ms*, 
iriHi reasoDB ao clearly given for eieTy "^ort, <Jn!i^ \t& ifc 
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more instractive when lie is wrong than most other men 
when they are right. The main heads of that scheme 
were as follows : — 

Judicial Establishment. — " The field of distribution 
to be local, not logical; " in other words, whereas in the 
existing system there were different Courts for different 
kinds of cases, and even for different stages in the same 
case, but only one or a few central Courts of each kind 
for the whole country, he would have a Court within, at 
the verj least, half a day's journey of every individual, 
dealing out every kind of justice as required. The 
Courts to be accessible, like hospitals, every day in the 
year, and at every hour of the day or night. " Justice only 
to sleep when injustice sleeps also.'* Each Court to con- 
sist of a single judge, of course with a proper staff of 
assistants, but singly responsible for every step of the 
proceedings from beginning to end, and with all necessary 
powers vested in him for that purpose ; his view being 
that the sense of responsibility is always weakened by its 
being divided. Juries not to be abolished, but only to 
be resorted to as an additional security against despotism, 
class feeling, or corruption, when specially demanded by 
either party. Judges to be all trained lawyers (as opposed 
to the county magistrates before described), but trained 
specially for judicial work, as on the Continent, instead 
of attaining their position through a course of successful 
advocacy, as they were and are with us. The correctness 
of this view depends upon too nice a balance of advan- 
tages and disadvantages to be here discussed. Lastly, 
they were to be paid a regular salary, instead of depending 
as then on the fees of the suitors ; the latter system, as 
he justly pointed out, giving them a direct interest in the 
length and costliness of legal proceedings. 

The Procedure itself. — H^ei^,\t m\3fit be owned, that 
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lie started with a principle, the soundness of which has been 
Tery reasonabJy questioned. He delighted to contrast 
wiUi the technical English system the " natural" pro- 
cedure of the father of a family. His critics have had no 
difficulty in pointing out flaws in the comparison; how 
the father is presumed to be vastly superior, and in no 
iray accountable to the children whom he govorne, while 
tJte judge is only a citizen exercising a limited and special 
authority over those who may be in other respects his 
equals or snperiors; how the father's object is to do what 
is beat for the children themselves, whoso coniluct is in 
question, while the judge's object is to make the truth as 
jdain to the public as it is to himself, and to act upon it in 
Buch a way as will best restore confidence to society at 
large, the feeliogs and interests of the prisoner being of 
qnite subordinate conceru. 

But if his favourite illustration was one which might 
easily be pressed too far, his actual applications of it were 
seldom other than judicions. The points he moat fre- 
quently insisted on were these : — The aggrieved party to 
make his original application to the judge in person and 
in public, who should with the same publicity advise him 
as to the course to be pursued. 2fo trouble of any kind 
to be caused to the person complained against until prima 
facie grounds have been shown for believing that eome- 
tbing is due from hit" When that is shown, the partica 
to be confronted as speedily aa possible with each other in 
presence of the jadge, the document which summons the 
defendant being fismed so as to give him eufficicnt infor- 
mation to enable him to prepare a defence. Personal 
detention only to be resorted to when abmilutely nece»- 
Mry, as in a serious criminal charge. For ascertaining the 
|H»nts at issue, the ordinary method to be oral discnssioa 
in preMDceof tiie judge; written ^k3Aui4gk\o\M>'Cnia«i^- 
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ception, not the rule. Professional assistance to be allowed 
on both sides, but by no means to exclude direct com- 
munication between the judge and the parties. 

Rules of Evidence. — General rule : testimony, where- 
ever possible, to be given orally in open court, the witness 
being freely questioned by the parties or their counsel, by 
the judge, or even by any stranger with leave of the judge. 
K"o testimony to be given upon oath; but all falsehoods 
uttered or written for a judicial purpose, whether in or out 
of court, whether in the preliminary pleadings of the par- 
ties, or at the final hearing, to be severely punished. ]N"o 
witnesses to be excluded or excused from giving testimony; 
not the accused in a criminal charge, or the parties in a 
civil suit, for they are the very persons who ought to know 
most about the matter, and if they are under strong temp- 
tation to speak falsely, it is the business of the judge to 
overcome that temptation by the fear of punishment, to 
remove it by rendering falsehood useless through skilful 
examination, or to allow for it in drawing his conclusions; 
not persons having an interest in the result of the trial, for 
the same reason ; not persons convicted of crime, or of bad 
repute ; not persons professing erroneous religious beliefs, 
or none at all, for if their misbelief made them liars, they 
could evade the tests by professing orthodox opinions. !N"o 
Idvid of testimony to be excluded or permitted to be with- 
held. Not answers to questions imputing crime to the 
witness; not confidential communications between hus- 
band and wife, for it is not (so Bentham thought) in the 
interest of justice to encourage any confidence whatever 
between wrongdoers as such; not communications between 
an accused person or a party to the suit and his legal 
adviser, for to compel such disclosures would be the best 
means of preventing lawyers from lending their services 
to schemes of injustice; not eNen sv3LCi\i \«&\.YaiQiii^ ea in 
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Engliati law is termed hearsay, nince it might throw some 
light on the eabject, and could do no harm if the judge 
irere competent to distingaish relevant matter from 
irreleraiit. Xhe only esclusiona 'which Bentham "wonld 
admit were those in which the vexation or expense caused 
by eliciting the evidence would connterhnlance the od- 
nmtsge to be gained by a right decision of the question 
at iamie; aa if a witness were to be summoni:d from the 
Sast Indies, or asked for disclosures which might enable 
a rival to ruin him in his trade, for the soke of a question 
of five shillings. 

Costs. — Bentham anticipated that by these reforms the 
expense of legal proceedings would be reduced within com- 
paratively narrow limits. For any costs occasioned by an 
unfounded demand, or unfounded resistance, or by im- 
proper proceedings on either side, he would require the 
party in fault to pay, — not necessarily the f ull amoimt, 
but a sufficient amount, in proportion to hia means, to 
deter other litigants from offending in like manner; and 
the same in a crimiDal cose; but all costs not so provided 
for ought, he considered, to be borne by the public trea- 
Bury rather than by an innocent party. His reasoning was 
this: Every action or prosecution which is justly under- 
taken ia a blow struck in defence of the whole community. 
By the fear of consequences thus inspired, other would-be 
wrongdoers are restrained, and quiet people enjoy their 
rights in comparative security, without any exertion of 
their own. Or, to put it in another way, the fact of legal 
proceedings being necessary at all is a proof that the pro- 
tection which the State undertakes to give to its members 
is so fat incomplete, and the State owes compensation for 
its failure. 

Law-Taxes. — If it wasjust, in hia view, to tax the com- 
manity for the benefit of litigants, tiheraa^Ac^r^^^'^'^^i^ 
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to be told what he thought of taxes imposed specially on 
litigants for general public purposes, in relief of the rest 
of the community. In one of the most popular of his 
writings, he urges that a law-tax is worse even than a 
bread- tax or a poll-tax, because it is a tax upon distress; 
a tax upon one of the first necessaries of life, which falls 
upon a man exactly at the moment when he has jusb been 
robbed. Quoting the sentence in Magna Charta, " we will 
sell to no man, we will deny to no man, justice or right," 
he asserts that justice is denied fco nine-tenths of the 
people, and sold to the remaining tenth at an unconscion- 
able price. 



CHAPTER HI. 

I" EARLY ATTEMPTS AT LAW REFORM. 

The Period of Stagnation. — ^We have now surveyed, 
though very supetlicialJj, the whole, so far as relates to 
luw reform, of the vast programme which Bentham laid 
before hia countrymen. More than this it was not, for 
the most part, given him to do. From the time when 
he first hegaa to examine the law as expounded by Black- 
stone in 1763, to within a few years of bis death, the 
total amount of change in the law was very inconsiderable, 
and such changes as were made were, as often as not, in 
the wrong direction. During the first forty years of the 
reign of George III. it would be bard to point out a single 
statute, within the domain of private law, which with 
our present lights we can unhesitatingly set down as an 
improvement ; very few indeed of which it can be said 
that they were even honestly intended by their authors 
to promote the well-being of the people at large as distin- 
guished from the immediate interest of the Goveminent ot 
the day, or, at most, of the limited class which alone had 
an appreciable share of political power. In the latter cate- 
gory we may place Blackatone'a abortive attempt for the 
improvement of prisons; and we may give the same credit 
for good intentions to an Act of 17T9, which purported to 
be on important concession to the principle of religious 
liberty, and which in fact allowed a ~ 
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Blackstone. His successors carried on the work with 
slackening momentum down to the end of the eighteenth 
century. For the next twenty years a different work was 
reserved, to he accomplished hy a very different workman. 
Lord Eldon, who held the seals almost uninterruptedly 
during that period, was nicknamed hy Bentham The Lord 
of Dovhts; and in truth the enormous length of time 
during which suitors had to wait for his decisions caused 
such wide-spread misery as would have made the post 
intolerable to a man of more feeling and imagination, but 
will seem natural and almost justifiable if we remember 
that he was in reality legislating as well as adjudicating. 
In his hands Equity ceased to be an innovating agency, 
arbitrarily interfering with the regular course of the 
Common Law in the name of a higher moral code, and 
settled down as a regular part of the system, as strictly 
bound by precedent, and as little influenced by appeals 
to abstract morality as the Common Law itself. 

Fox's Libel Act. — In other respects the darkness 
thickens rather than brightens as we approach the close of 
the last and the commencement of the present centuryi 
The reason is not far to seek. The French Revolution, 
and the wars which grew out of it, either converted into 
furious reactionists those who might otherwise have been 
reformers, or reduced them to silent despair, or turned 
their thoughts towards organic constitutional changes, 
hardly to be effected without violence. Such legislation 
as there was in those days was almost wholly for the 
worse. New capital offences were added to that list by 
which even Blackstone had been shocked. In respect of 
sedition, conspiracy, and libel, the laws can hardly be said 
to have been altered, for in truth there never had been any 
such laws beyond a sort of understanding that a judge and 
jury between them might punish, under one or other of 
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these namea, any conduct which they might consider in- 
jurious to the puhlic interest. The alteration was not iji 
the law, but in the spirit in which this power was exer- 
ci6e4. The Pitt Government set itself to suppress, through 
the legal tribunals, every speciea of political diECUSsion. 
Wten judge and jury were agreed, aa in the first panic 
proToked by the French excesses they generally were, there 
wa« no difficulty whatever in straining the law, or rather 
in making a law so as to accomplish their purpose. Thus 
ft respectable attorney, who ventured to say in a coffee- 
house that he was in favour of having no king, and that 
the constitution of this country was a bad one, was found 
' guilty of sedition, and sentenced to six months imprison- 
ment, to stand in the pillory, and to he turned out of his 
profession. Only when judge and jury differed, as they 
began to do pretty frequently when the panic had a little 
subsided, was there any diMculty, The judges insisted 
that it was for them to say what state of facts would con- 
stitute the legal offence, and for the jury merely to deter- 
tnine whether such facU had occurred. The general prin- 
ciple was undeniable; hut us appHed to cases where there 
was notoriously no law in existence, so that the most learned 
of judges could not possibly know more about the matter 
than the most ignorant of juries, it is not surprising that 
it shoold have seemed very like a principle of arbitrary 
power, and that jurica should have become somewhat 
restive under it. The knot was cut with that entire dis- 
regard of consistency which is supposed to denote a prac- 
tical spirit, by Mr Fox's Libel Act of 1792. That Act, 
professing to declare the ejusting law, which it was cer- 
tainly titker creating for the firat time or reversing, left 
the jury free to accept or reject the opinion of the judge 
ae to what conatttuted a libel, while in other cases of sedi- 
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tion, and in cases of conspiracy, the judge remained as 
arbitrary as before. 

Law of Treason. — About the same time the law of 
treason was furbished up and put into working order, if 
not exactly intensified in severity. To intensify the pun- 
ishment, indeed, was scarcely possible, and perhaps even 
then the judges would have shrunk from the duty of pro- 
nouncing sentence, had not the worst accessories, the 
cutting down alive and disembowelling, been abolished 
by statute (1790), leaving, however, the beheading, draw- 
ing, and quartering still on the statute-book, though even 
these were never again actually practised. The corre- 
sponding sentence on women, viz^ to be burnt alive, was 
formally abolished at the same time. The most practically 
important part of it, that relating to olfences against the 
state rather than the person of the sovereign, was as we 
have seen almost entirely judge-made, being developed out 
of the old statute of Edward III. in a way which set the 
ordinary rules of construction at defiance. It being found 
by experience that juries had their faith sorely tried 
by these displays of ingenuity, the "constructive trea- 
sons" were all incorporated in a new Act of Parliament^ 
passed at first as a temporary law, and afterwards made 
perpetual 

Sir S. Romilly. — ^Before we have travelled far into 
the present century, we find the gloom relieved by efforts 
towards improvement which are not the less admirable 
because the positive results were but scanty^ From 1806 
to 1818, among the many successful barristers who then, 
as now, found it possible to combine an extensive piactice 
with the position, and sometimes with the duties, of a 
member of Parliament, there was one, at least, who had 
60u^ht the position for the sake of the duties, and not the 
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duties for the sake of the position, and who conceived the 
primary duty of a legislator, especially a legislator who is 
also a lawyer, to be the amendment of the law. He was 
an intimate friend and admirer of Eentham, and in full 
agreement with him as to the principles of law reform, 
though he did not, Uka him, look to r radical change in 
the Constitution as the only means of giving efTect to them, 
and preferred to try what could be done by dint of tact 
and petseverance with the existing Parliament. His own 
prw:tice was chiefly in the Chancery Courts, hut his efforts 
were mainly, though not exclusively, directed to the 
improvement of the criminal Liw, by mitigating the severity 
of punishment while increasing its certainty. It seems to 
be univeraaUy admitted that he did all which it was pos- 
sible for a man to do ; he had almost every conceivable 
qualification for the task^ — -legal knowledge, tact, eloquence, 
perseverance, a stainlecB reputation, and a disposition 
which won the regard even of his opponents ; and ha 
certainly never spared himself in the cause. He had also, 
at the commencement of his undertaking, three coadjutors 
only a little inferior to himself, — Horner, Whitbread, and 
Wilherfbtce. With all these advantages and these exer- 
tions, the following account of what was accomplished in 
twelve years, compared with the reforms which will befound 
to mark the career of far inferior men at a later period, 
will afford a very fair measure of the power of ujji incrticB 
in the days of the Ri.'goncy. 

SliETht Improvements in Penal Law, &c. — The 
puuishmeut of death taken away from three of the least 
criminal of the 200 or more offences to which by various 
statutes it was attached, viz., privately stealing from the 
person, stealing clothes from hleaching-grounds, and the 
uffcQce of soldieiH and mariners begging and wandatuu^ 
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The pnmghment of the pillory abolished for all offem 
except perjury and subornation of perjury. 

An improvement in the remedy by Habeas CorpOi 
wrongful impiisonment unconnected 'with any 
chaj^ 

Partial repeal of the law forbidding workmen to pi 
tiee a trade withoitt eeven years' apprenticeship. 

Two alight alterations in the bankruptcy laws, and^ 
more summary remedy for ahusea ia charitable trustR, 

An Act, not very wisely framed, for protecting the heaUTt 
Mid morals of hoys and girls employed ia cotton-mills 
and factories, but nowhere else, as though the 
were not oertmn to be found, if looked for, in every ttadi 
where greedy employers were brought in contawt 
needy parents, 

DiBsenting Ministers and Unitarians, — ^To 
we should add two measures affecting Protestant die* 
sontBTB which did not originate with Eomilly. In 1812 
dissenting ministers ofBciating in a certified place of 
worehip were relieved from the penalties of the " Cofti 
venticle Act" without the onerous conditions imposed 
the Toleration Act, while, at the same time, uni 
public worship and preaching were more tightly 
than before. In 1813 the sect of Unitarian Chrii 
were reheved from the penalties imposed for den3ring' 
Trinity, leaving the law against the denial of Christ 
or of the Divine authority of the Old and New Teal 
still in force, aa it nominally is to this day. 

Vice-Chancellor of England. — The creation (Si 
new Chancery judge, with the title of Vice-Chancell« ■ 
England, being proposed by Lord Eldon and opposed 
Sir 8. Roniilly, bears with it a strong suspicion, of 
&joh rather than an improvement; but it seems, m 
tbeless to have been l)eiie&c,i.B.\, ftiQM^nsA Wa!^"o%i 
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principal causes of delayg in Chancery. A propoed to 
make shop-li/ting to tlie extent of 40s. no longer capital 
waa brought forward, but lost ; as 'wae also a bill to ma^ke 
the real property of a deceaaed person generally charge- 
able witli his simple contract debts. 

BefomiB after the Death of HomiUy.— Bomilly 
died in ISIS, and two of his coadjutors, Horner and 
Wbitbread, had died before Lim ; but his work was 
carried on by Sir James Mackintosh, who in 1820 pro- 
cured the removal of a few more items from the list of 
capital ofTenyes, and also the complete exemption of 
women from the punishment of whipping, either pubhe 
gr private. In 1823 a elight inroad was made on the 
pernicious system of threatening punishments which were 
never meant to be inflicted, though only by substituting 
one &rce for another, it being enacted that in clergyable 
felonies sentence of death should no longer be pro- 
nounced in Cour^ but only recorded. In the some year 
wa3 abolished the practice of burying a suicide at the 
meeting of four cross roads with a stake throagh his 
body, — the " punishment " of the dead man being thence- 
forth hmited to simple burial at night in unconsecrated 
ground, and without any of the rites of the ChriatiaA 
religion. 

Trsidea' UnionB. — In other parts of the law the 
decode which followed the peace of 1815 was somewhat 
better than the decade which preceded it. We observe 
the removal of a few of the most vexatious restrictions on 
commerce and labour. The early efforts in favour of free 
trade were principally due to Mr Kuskisson as their 
itnmediate author, the original motive power coming from 
the writings of Adam Smith, who stands in much the 
same relation to the science of political economy as that in 
which Benlbaffl stands to that o£ jan&Y^^^^'^'^ ^''&*'» 
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to the former science that those matters more especially 
belong, a mere passing reference to them will here he 
sufficient. The laws relating to labour belong to both 
sciences, but rather more to jurisprudence than to political 
economy. It is, therefore, proper to note a statute passed 
in 1825, repealing the previous judge-made law, under 
which a mere agreement among workmen to abstain &om 
work in order to extort higher wages, or peaceable pep- 
suasion for that purpose, was punished as " conspiracy," 
but leaving it still open to a judge to define " threat ** and 
" intimidation " in any way he thought proper, and to 
apply the law of conspiracy to any Acts coming within 
his own definition. From this date the trades' unions 
have been continually increasing in importance as a feature 
in our social organisation. 

Law Taxes. — jibout the same time the improved 
state of the national finances, as the great war receded 
more and more into the distance, did what thirty years of 
argument and invective had failed to do, in bringing 
about the repeal of these encouragements to injustice — 
leaving untouched, however, the at least equally obnoxious 
stamp-duties on the legal documents which are framed 
to prevent litigation. 

Appeal and Trial by Battel. — As, in 1797, the 
Thelluson Act had called attention to an oversight in our 
property laws, so in 1818 a still more startling incident 
displayed, and led to the removal of, a strange survival from 
the dark ages in our criminal jurisprudence. In the case 
of Ashford v. Thornton, an appeal of murder (p. Ill) was 
brought against a Warwickshire labourer by the brother 
and heir of a poor girl whose body had been found in a 
pond under suspicious circumstances. ^ The appellee was 

^ The appeal itself is here given, as serving to illustrate what was 
said above as to the partlcuLaiity Tec^miedi m mdictm.eiitH. The paits 
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thereupon adviaed, that inBtead of the ordinary trial hy 
jury, he might claim the ancient irird hij battel, and ac- 
cordingly threw down his glove on the floor of the court 
in token of defiance. After a long and learned ai'gument 
it was decided, that unless the evidence against the accused 
waa so HtronR as to amount to absolute demonstration, his 
claim could not he refused. The appoUor declined the 
combat, being phyaicaUy no match for his antagonist, who 
was accordingly discharged. To prevent the recurrence of 
Bucb a scandal, a short Act was passed in the following 

in brackets are pecnlisr to appeals. " Id the King's BbdcIi, Michaal- 
maa Tenu, 58 O. III. [Abraham Tharnton waa atWehed to answer 
W. Ashford, who was the eldest brolber and ia the heir of Mary 
Aahtord deceased, of the death of the said Mary Ashford, and 
tliereupon tha said W. Aehford in bis own proper person appcaleth 
Abraham Thornton, ftc] For that he, the said A. T., not having the 
tbarot God before his eyes, but being moved and cedaced b^'the insti- 
gation of the devil, on the 27th day of Mayj in tha fi7th year of the 
reign of onr sovereign lord George the Third, by the grace of God, ha., 
with force of arms, at the pariah of Sutton ColdSeld, in the county of 
Warwick, in and opoa the said M. A., spinster, in the peace of Ood 
BDd onr said lord the king, then and there being, feloniously, wilfully, 
and of hia malice aforethought, did make an assaolt, and that the said 
Abraham Thornton then and there, feloniously and wilfully, and of his 
malice aforethought, did take tha said M. A. into botli his hands, and 
iM, then and there, feloniously, wilfally, violently, and of hia malice 
afonsthought, eaut, throw, and push the said U. A. into a certain pit of 
water, vhijrain thrre was then a great qaantity of watar, situate In tha 
pariah of Sutton ColdOeld aforesaid, in the county aforesaid, by means 
of which said casting, throwing, and pushing of the said M. A . into 
the pit of water aforestdd, by the said A. T, In form aforesaid, she, 
the said M, A. , in tha pit of water aforesaid. With the water aforesaid, 
was then and there choked, suffocated, and drowned, of which said 
choking, suffocating, and drowning she the naid H. A. then and there 
instantly died. And so the said A. T. her the sold U. A. in manner 
and form aforesaid, felonioualy and wilfully, and of hia malice afore- 
Uionght, did kilt and mnidei, against the peace of our said lord the 
Uag, his crown and dignity. [And If the said A. T, will deny the 
felony aod murder aforesaid, as aforesaid charged upon him, then the 
said W. A., who was tha eldest brother and is the heir of tha said 
H. A. deceased, is ready to prove tha said fulouy and murder against 
bJm, the said A. T., according as the court here shall consider thereof, 
and hath fbtind pledges to prosecute his ap]>eal." Witness, Wn.l.iu[ 
AbbnbD, hli X luark.;] 
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year, entirely abolishing both private appeals and trial b}r 
battel. 

The " Six Acts." — Against the above-mentioned im- 
provements we must set a series of repressive measures 
passed in 1819, the year of the unfortunate collision 
between the yeomanry and the people, sometimes known 
^ the *' Manchester massacre.'' Of these the first pro- 
hibited assemblies for military exercises ; the second 
authorised the magistrates to search for and seize arms 
in sixteen specified counties ; the third wajs no doubt 
intended to facilitate the enforcement of the others^^ 
but was in itself an apparently harmless measure for 
expediting trials for misdemeanors ; the fourth seriously 
restricted the freedom of holding public meetings, and re- 
quired rooms for lectures and discussions to be licensed by 
two magistrates ; the fifth increased the severity of the 
punishment for seditious or blasphemous libel; the sixth 
required the publishers of newspapers to give security be- 
forehand for any fines they might incur for such offences, 
and extended to cheap pamphlets the duties already im- 
posed upon newspapers. Of these Acts, however, the 
second and fourth were only temporary; the permanently 
mischievous ones were the fifth and sixth. 

Influence of Bentham. — During all this time Ben- 
tham was absolutely unknown to the mass of his country- 
men. To the moderately wide class of readers who took 
an intelligent interest in politics and legislation, he was 
known as " a gentleman who wrote bad English and de- 
lighted in paradox." It was only a discerning few who 
knew him for what he was, studied his works with avidity, 
and looked up to him as a master, at the same time that 
they took care not to imitate either the eccentricities of 
his style or his outspoken, certainly impolitic, and perhaps 
unjust condemnation of whole classes and professions. 
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Thus, thiOQgh Parliamentary speeches and a host of 
pamphlets, reviews, and m^azine aiticlea, Benthamism 
began to insinuate itself by driblets into the national 
mind, while very few knew the eource from which it was 
derived. The presence of this new element ia as unmis- 
takable, though of course not so prominent, in the writings 
of Sydney Smith and Macaulay, of Tvhom the former came 
very slightly, the latt*» perhaps not at all, into personal 
contact with Bentham, as in those of auch professed dis- 
ciples as James MiU and Albany Fonblaitque. 
• Close of the Period of Stagnation. — ^A gifted 
writer dates the commencement of a new era of hope and 
progress for England from the year 1821, when Parlia^ 
mentary Reform was first put prominently forward by 
enlightened and responsible leaders as the object to be 
striven for, through which all other reforms might in time 
be secured. With the rise, progress, and ultimate triumph 
of that agitation, and with the simultaneous agitations for 
the political emancipation of Protestant dissenters and 
Homan Catholics, we are here only so far concerned as 
they affected the condition of our private law. It is cer- 
tain that as we approach the crisis of the main struggle, 
the pace of reform in these matters also is distinctly accel- 
erated; thefive or six years previous \a 1832, though less 
full of legislative activity than the subsequent half decade, 
or indeed than any average year which has since elapsed, 
seem nevertheless on the whole to belong more to the 
period of advance than to that of stagnation. It will, 
therefore, be conreuent at this point to alter the plan of 
onr narrative, and to group the legal changes since 1S25 
according to aubjects, instead of noticing each in chrono- 
logical sequence. The arrangement will be the same as 
that followed in the first part of this work. 

Death of Benthaia. — As tiia B.viOTi^e'Qi«v&-fl^\'3«<«> 
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no room for 'biographical details, we must here take formal 
leave of the principal hero of our story. Bentham lived 
on in his industrious and cheerful retirement, watching 
eagerly the progress of reform, and rejoicing in the steadily 
increasing influence of his writings, to the age of 83. He 
lived to congratulate one disciple, O'Connell, on the Catholic 
emancipation, and to criticise the elaborate and much-ap- 
plauded, hut to him unsatisfactory speech by which another 
disciple, Brougham, commended the reform of the Com- 
mon Law Courts to the attention of Parliament He all 
hut lived to see the struggle for Parliamentary Reform, 
which had brought the country to the verge of civil war, 
decided in accordance with the popular wish, and a very 
substantial, perhaps a preponderating, share in the law- 
making power transferred from the aristocracy to the 
middle ranks of society. During the turbid and anxious 
summer which preceded the consummation of this event, 
so profoundly changing the conditions of all the legislative 
problems to which his life had been devoted, that life was 
reaching a close in beautiful consistency with its whole 
tenor. " His head,'' says his faithful friend, the late Sir 
John Bowring, " reposed on my bosom. It was an im- 
perceptible dying. He became gradually colder, and his 
muscular powers were deprived of action. After he had 
ceased to speak, he smiled and grasped my hand. He 
looked at me affectionately, and closed his eyes. There 
was no struggle, no suffering; life faded into death as the 
twilight blends the day with darkness." His last thoughts 
were active about the best way of minimising the pain to» 
those about him. Henceforth we shall have much to say 
of Benthamism, but nothing more of Bentham himseli 
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ttijal ffi^anatd dinrr 1825. 

chapter i. 

Changes in the form of the law. 

Gteneral Gemarka. — AH the different methods of 
l^ialation described in the first part of this work have 
continued to be employed down to the present day. The 
amount of new law, both judge-made and statutory, which 
has been produced year by year, with, on the whole, in- 
cteaaing rapidity, must have rendered the mass utterly 
unmanageable by thia time, hud nothing been done to cut 
away dead matter and to introduce greater order and com- 
pactueBs of form. What has hitherto been done in this 
way is Tery far indeed from realising Blackstone's Utopian 
fancy that "every man may know the law;" still it is 
better than nothing, as we shall see. 

There are three stages or degrees in the process of re- 
ducing legislative chaos into order, which are generally 
distinguished as — 

1. Consolidation 

2. Digesting. 

3. Codification, 

Oonsolidatioh. — This term is applied to statute law 
only, and usually to some one branch of it. Consolida- 
tion pure and simple' is where a,U ^ 
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* 
the given subject are picked out of statutes passed at 
different times, and placed in juxtaposition just as they 
are, without dovetailing or curtailment of repetitions, or 
any alteration "whatever. 

Digresting. — By this we mean a similar operation per- 
formed upon the whole law, statute and judiciary alike, 
which is arranged under appropriate titles, alphabetically 
or otherwise, each heading containing sections of statutes 
mixed up with short summaries, called '* lisad-noteSy^ of 
decided cases. 

Codification. — Thia term, at least ajs used by modem 
theoretical writers, means nothing short of a complete re- 
casting of the whole law into a series of clear and succinct 
propositions, systematically classified according to subjects, 
using the same words throughout in the same senses a^ 
though all were a simultaneous emanation from a single 
miad. 

Of those three processes the last has never yet been 
applied, in its fullest sense, to the laws of any nation in 
the world. The Emperor Justinian " digested" the whole 
of the Koman law, but codified none of it; and all 
modem so-called codes are either mere digests or else 
codifications of certain branches of the law, without 
reference to the other branches. In England the only 
process which has hitherto been actually applied by 
authority is that of consolidation, accompanied by a 
modicum of amendment and adjustment, and that only 
to a comparatively small part of the statute law. It haa 
.at no time been found possible to consolidate statutes 
framed at different times and couched sometimes in quite 
different phraseology, without at the same time altering 
them in some degree, though the framers of such Acts 
were usually disposed to confine their amendments within 
the naiTOwest limits for fear of provoking an opposition - 
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in Parliament which miglit prevent or delay the passing 
of the bills. 

Criminal La^r ConBoIidation. — This, the ki^est 
undertaking of the kind, was the hist to be commenced, 
though not the first accompiisbed. In 1827 two Acta 
were passed at the instance of Sir Robert (then Mr 
Secretary) Feel, for cooBolidatiag aad amending the laws 
relating respectively to larceny and to maHcious injuries 
to property. In 1628 a similar Act was passed with re- 
spect to offences against the person ; in 1830 and 1831 
tvD more relating to forgery and coinage offences re- 
spectively, and several others of slighter importance were 
passed about the same time. This first series, known aa 
Peel's Acts, was far from satisfying the requirements of 
teformeis flushed with the great victory of 1832, and in 
1833 a set of commissioners were appointed " to digest 
into one statute all the statutes and enaclmenta touching 
crimes, and the trial and punishment thereof, and also to 
digest into one other statute all the provisions of the 
common or unwritten law touching the same," and also 
to inquire and report generally on the best mode of con- 
solidating and digesting the law. Successive eomraissiona 
were issued in 1836, 1837, 1845, 1848,.and 1849, mostly 
to the same commissiuuere, but wiUt the 'very important 
exception of the celebrated jurist Uti Austin, who with- 
drew early from the commission, under the conviction 
that no real good would be done without much more 
fundamental reforms than his collet^ues were prepared, 
or indeed authorised to consider. In 1853 several bills 
were prepared in accordance with the recommendations of 
the commissioners, but were afterwards abandoned ; but 
a new oommissioQ, appointed in 1854, and continued 
during the following years, resulted at last in the pro- 
duction of the sis. Consolidation ktU ol Vi^V. ^.-^fciKsssi.. 
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of these Acts will probably satisfy tbe reader tliat Austin 
was at least not wrong in supposing that only a very im- 
perfect result could be looked for under the prescribed 
conditions. To begin with, the criminal statute law in- 
cludes an immense number of scattered enactments which 
it would have been absurd to consolidate sepsu^ately from 
their context, since every statute, whether its primary 
subject be contract, property, procedure, or anything else, 
must necessarily either express or imply that disobedience 
carried beyond a certain point will be treated as a crime, 
to which a penalty of some kind will be attached. But 
even among ordinary crimes there were several which, 
having been defined wholly or chiefly by judge-made and 
not by statute law, altogether escaped the process of 
consolidation. Treason, seditious libel, conspiracy, and 
perjury were among the number. A more serious draw- 
back from the completeness of the scheme was that most 
of the elementary definitions of crimes were to be found, 
not in the statute law, but in the common or judiciary 
law, to which their commission did not extend. Thus 
the first of these acts begins by stating the punishment 
for murder ; but what murder is, there is nothing to 
indicate from beginning to end. The reader is tacitly re- 
ferred to the series of judicial decisions out of which 
something like a definition has been slowly evolved. The 
same, or worse, is the case with regard to larceny. It aLm 
results from this want of definitions, or indeed from the 
very nature of consolidation, as opposed to codification, 
that each statute presents the most wearisome repetition 
of similar prohibitions and penalties, differing only in the 
subject-matter to which they relate. We shall gain a 
very fair notion of the composition if we imagine the 
tenth commandment of the Decalogue split up into as 
m&ay distinct prohibitiona ^ ^^<^T^ «x& \X:dx^^ V> be 
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coYcted: one for the neighbour's wife, another for hia 
houBe, another for liis os, and bo forth, the list immensely 
enlarged, and a full-length description of the punishment 
— generally the same, or nearly eo — attached to each pro- 
hihition. 

Other OonsoIidatioiiB. — In the thirty years and 
more which elapsed between the eommen cement and the 
completion of the last-mentioned undertaking, numerous 
smaller operations of the same kind were performed upon 
other branches of the law. Of these the most consiiler- 
able were the Bankruptcy Conaulidation Act of 1849, the 
Merchant Shipping Act of 1B54, and the eonsolidation of 
snchsanitarylxwsas were then in existence by the Dieeoeee 
FreTention Act of 1855. All of these have since been 
superseded by later emictments of an equally comprehen- 
sive character. Other consolidating statutes have been 
passed since 1860, but by no means on a sufficiently 
lai^e scale to overtake the annual growth of small, special, 
and tinkering Acts which constitute the bulk of each new 
volume of the statute hook. 

Lands Glauses Act, &c. — A somewhat different 
type of consolidation is exomplitied by three remarkable 
Acta passed in 1845, the purpose ot which was not 
merely to collect the existing enactments on a particular 
subject into a single statute, but to transfer a vft!>t amount 
of matter from the domain of " local and personal " to that 
of " public and general " legislation. Ever since the virtual 
transfer of executive power from the Crown to the Parlia- 
mont, no small part of the work of every session has con- 
sisted of what is called private bill legislation, that is to 
aay, conferring special lights, or imposing special duties, 
in addition to, ot in derogation from, the general law of 
the realm, — doing, in fact, what was formerly done by 
royal charters and letters patent. 01 t^vft a.-g^\\aWAOTis. Va« 
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the ezeicifle of this executive and dispensing power of 
Parliament, about the tnost frequent and important were 
those on the part of (1) individuals wanting to form 
themselves into 'a corporation, and to he considered for 
legal purposes as constituting coilectively but a sin^e 
person; (2) individuals or public bodies contemplating 
some imdertaking which was expected to conduce to the 
public benefit, but which could not be carried out without 
some interference with rights of private property. With 
the invention of railways and the immense extension of com- 
mercial enterprise which took place as soon as the country 
had fairly recovered from the great French war, applica- 
tions of both classes naturally became vastly more frequen 
than before. As to each class, it was found that the pro 
visions required were to a large extent the same in every 
case, and that a great saving of time and expense might 
be effected by embodying all such provisions in a single 
statute passed once for all, and then simply incorporating 
them, by reference, with each of the special Acts that 
were passed from time to time. The principal statutes 
passed with this object were. The Companies Clauses 
ConsoUdaiion Aetf 1845; The Lands Clauses OonsoUda" 
Hon Act, 1845; and The Railways Clauses Consolidation 
Act, 1845. Each of these Acts has naturally been added 
to by subsequent Acts, as experience showed other 
clauses to be equally universal or common in similar 
transactions. 

Act for shortening Conveyances. — In the same 
year, 1845, the same principle was applied to private 
legal instruments, whose inordinate length and cumbrous^ 
ness of form, as drawn by professional conveyancers, had 
long been a favourite topic for ridicule and invective. 
It being found that in such and such contracts such and 
such conditions were usually insetted, ^ai Act was passed 
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enacting that they should always be taken for granted 
unless the contrary should be expressly declared by the 
parties. In other words, if you make a contract of a cer- 
tain kind in general terms, the law will fill in the details 
for yoQ, unless you object. The same process Los been 
largely applied since 1845, and might doubtless be carried 
still furtlier with advantage. It must, however, be 
admitted that any abbreviation of legal instrumente which 
can be effected in this way by the legislator will atill 
leave an immense amount of verbiage which is simply due 
to the inveterate habits of the conveyancing profession, 
and with which the law can do nothing, — unless, indeed, 
it were to prohibit the present mode of payment according 
to the number of words. "If," eaye Mr Symonda, "a 
man would, according to law, give to another an orange, 
instead of saying, ' I give you that orange,' the phrase 
would run thus : — ' I give you all and singular my estate 
and interest, right, title, claim, demand of and in that' 
orange, with all its rind, sldn, juice, pulp, and pips, and 
all right and advantage therein, with full power to bite, 
cut, Buck, and otherwise, eat the same, or give the same 
away as fully and effectually as I the said A. fi, am now 
entitled to bite, cut, sack, or otherwise eat the same 
orange, or give the same away, with or without it« rind, 
skin, juice, pulp, and pips, anything hereinbefore or here 
inaftcr, or in any other deed or deeds, instrument or 
instrnments, of what nature or kind soever, to the con- 
trary in anywise notwithatanding,' with much more to 
the same efiect." 

Language of Acts of Parliament. — The eonvey- 
anceis, indeed, might have retorted the charge upon 
the Legislature ; and in this, as in many other matters, 
no legislative remedy wae likely t:i be so effective as a 
good example set in the highest (^aaiWt. Ta* aSs)w&*s» 
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were, as we have seen, infested with all, and more than 
all, the faults of composition observable in private instm- 
ments; and if it must in justice be admitted that the 
difficulty was greatly increased by the necessity of satisfy- 
ing two numerous assemblies, it must be said, on the 
other hand, that Parliament was at least supposed to be 
the master, while the private conveyancer was the servant, 
of the judge with whom it rested to give effect to their 
respective productions. 

Mr Symonds. — Bentham had, of course, been fully 
alive to the importance of this subject, for which, indeed, 
he invented a name — ^Nomography ; but though his views 
on it were set forth incidentally in many passages of his 
published works, the papers more especially devoted to it, 
composed at various dates between 1811 and 1831, only 
saw the light for the first time in the collected edition of his 
works published in 1843. In the meantime it was worked 
in a very practical way by Mr Arthur Symonds, the anthor 
above quoted (p. 177), who in 1835 published a most 
instructive treatise on " The Mechanics of Lawmaking ;" 
and in 1838 produced a plan for the general amendment 
of the system, which was laid before Parliament by com- 
mand of Her Majesty. Of the impro vements most strongly 
urged by him, so far as they related to the mere composi- 
tion of the laws, the first was naturally the omission, of 
words purely superfluous; he filled ten pages at the end 
of his little book with a glossary of such words commonly 
inserted in statutes, besides pointing out the immense 
saving to be effected by the employment of general WQids 
in place of the usual tedious enumeration of particoLiiB. 
Other suggestions were — 

That, instead of one long descriptive title, t^ere should 
be — (1), a short title, or name, by which the Act could be 
cited for all legal pTiipo8je&', {^^ & i\v!A&T d&^xb^tiYQ titles 
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(3), an analysis or table of contents; (4), an alphabetical 
index. That preambles should, as a rule, be omitted, bnt 
-when employed at all, shonld state fully and truthfully 
the reason of the law. That the expression of the enacting- 
power should be employed once for all at the beginning, 
instead of repeating '' and be it further enacted, by the 
authority aforesaid," at the commencement of each section, — 
a practice which was, in fact, a relic of the theoiy that an 
Act should be read as it was still actually written in its only 
authoritative form, as one gigantic unpunctuated sentence. 
That the essential provisions of the Act should be placed 
at the beginning, and clearly separated from collateral and 
ancillary matters; and generally, that the Act should be 
broken up into as many divisionB and subdivisions as 
would promote perspicuity. 

Sffeot of bis Bng^^estioiiB. — ^o immediate restOt 
seems to have followed, but in 1646 a short Act was passed 
through both Houses almost without observation, which . 
gave to the statutes as printed with numbered sections, 
stops, &c., the authority which had hitherto belonged only 
to the venerable, but unreadable statute roll, aboli^ed the 
repetition of the enacting words, and provided that '' in 
all Acts, words importing the masculine gender should be 
deemed to include females, the singular to include the 
plural, and the plural the singular, unless the contrary as 
to number or gender were expressly provided; besides 
defining the words ' month,' ' land,' and ' oath,' whose 
ambiguity required continual explanation." It also 
abolished the perhaps logical but certainly inconvenient 
rule, that if an Act repealing a former Act were itself re- 
pealed, the original Act was thereby revived. 

About the same time alwffi tUles began to be employed, 
and are now common, though still not universaL We can 
now leler, in legal instnxmfintB aa 'wdH bj& m ^foraa&ssDL vKssk- 
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versation, to " The Married Women's Property Act, 1870,* 
instead of saying either " 33 and 34 Vict a 93/' or « The 
Act to amend the law relating to the property of Married 
Women." 

Codification. — Consplidation of scattered statutes, and 
improvements in their arrangement, composition, and typo- 
graphy, could do little more than whet the appetite of 
reformers for something more comprehensive, and the cry 
for " Codification" has never entirely died out from that 
time to this; but neither has it ever acquired volume and 
strength enough to overcome the really formidable ob- 
stacles which stand in the way of its satisfaction. In 
truth, the obstacles were and are of such a nature, that it 
may naturally be doubted whether a " cry" is exactly the 
most appropriate agency for removing them. It seems at 
first sight a little like getting up a popular agitation for a 
great national epic poenu A code, in the fullest sense of 
the word, would be a work of high literary art. It must^ 
in the main, be the production of a single master-mind, 
possessing a very rare combination of qualities, though it 
would not, like a poem, depend entirely on his unassisted 
genius, but would admit of and require the services of 
many humbler coadjutors. One may almost venture to 
prophesy, that if we ever have such a code, it will be 
produced first as a private literary undertaking, which 
will so attract and charm the reading part of the nation, 
that they will cry aloud not for a code, but for *' the codfl^ 
the whole code, and nothing but the code;" and will ob- 
tain, as usual, something bearing a general resemblance to 
what they asked for, though more or less mangled and 
distorted in the course of the struggle. 

Foreign Codes. — Such a code, we have already said, 
diOQB not yet exist in any known country of the wodd; 
hut there are 4^greea in eo^\&c;dAivoTL ^^^ \i!l ^\?[^<&t thingi^ 
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and esaraplea have not been wanting of considerably larger 
tiffotts in this direction elsewliBre than any which have 
been made in this country. Even before the French 
Revolution, Denmark, Sweden, Prussia, and Sardinia had 
ptovided-themselvea with codes of some kind; but the 
Fmseian, at all events, wliich ie the moat celebrated of 
them, is acknowledged to be full of faults, and does not 
even pretend to completeness. Then comes the still moro 
celebrated Code Napoleon, begun under the First Bepublic, 
completed under the First Empire. It served its main 
purpose well in France, by ridding that country of a vast 
and discordant mass of heterogeneoua local and customary 
laws, and cementiag its political unity; and, havijig been 
extended during the temporary predominance of the French 
arms over a great part of Europe, it was either retained oi 
imitated by several of the subjugated notions after their 
liberation. But aa a code, the distance which separates it 
from anything which would really deserve the name, is 
sufficiently demonstrated by the fact that it has been 
found impossible to apply it in practice without constant 
reference to the authorities on which, it is founded; aa 
these are, of course, only accessible to the learned, its 
brevity and simplicity are merely euperficial and delusive. 
American and Anglo-Indian Codes. — More in- 
teresting to us are the modem experiments which have 
ebown that English law is not less amenable to systematic 
treatment than the "Rome-bred" jurisprudence of the 
continent. In America, the State of New York lately 
ordered the whole of its law to be collected in five distinct 
codes, all of which were duly completed, but only two of 
which were confirmed by the Legislature. It may be con- 
jectured that the cauee of the rejection of the three others 
was the too free use by the commissioners of the liberty sa- 
ciuded to them of eiiggeeting alt.e'ce.\.io'[ia dl ei\:LQ«.\«Lnc^ %& 
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well as of form. About the same time efforts of a more 
thorough and scientific character were being made by our 
own countrymen to give to their Indian fellow-subjects the 
essence of English law, in a form in which it might be ad- 
ministered by magistrates of ordinary industry and ability, 
without whole libraries at their elbows, and without the enor- 
mously expensive assistance of English barristers — ^migh^ 
in short, be a blessing instead of an intolerable curse. As 
early as 1830 commissioners were appointed, of whom Lord 
Macaulay was one, to deal with the criminal part of the 
law, which appeared to be at once the easiest and of the 
most pressing importance. By their labours was produced, 
in 1837, what Sir H. Maine calls '^ that admirable Penal 
Code, which was not the least achievement of Lord 
Macaulay's genius, and which is undoubtedly destined to 
serve some day as a model for the criminal law of England." 
Owing to some hitch or other it did not become law till 1 860, 
since which time it seems to have given almost universal 
satisfaction, and has been but very slightly amended. Of 
course it is continually being overlaid with a new growth 
of law, in the shape of judicial decisions, which may or 
may not be ultimately in some way incorporated with it; 
but these being genuine interpretations, not innovations 
in disguise, do not in any way prevent the code itself from 
being an intelligible guide of conduct to the general public 
who simply read it as it stands. This first successful ex- 
periment has been followed by five other statutes, each 
dealing systematically with some large branch of the law, 
viz., the Succession Act> the Contract Act, the Evidence 
Act, and the Codes of Civil and Criminal Procedure; 
leaving no parts unsystematised of the laws in force in 
British India, except those relating to civil injuries and 
to special classes of persons, and the peculiar family laws 
reaervei to Hindoos an.d Mohaaxmiftdana respectively. 
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Austin. — The same year, I860, which saw in India 
the greatest triumph which the cause of codification has 
yet gained, is marked in English legal history by the death 
of John Austin, the man who was, especially in all that 
relates to the formal expression of law, by far the wo>- 
thieat snccesfior of Bentham who had then appeared, and 
who might, under happier circumBtances, have been known 
aa the saccessful codiiier of English law. But delicate 
health and conBtitutionally low spirits — very different 
from the easy temper, and cheerful, indomitable self- 
confidence of his predecessor— had conspired, with the 
n^leot of his busy "practical" contemporaries, to drive 
him out of the field, when his work was as yet little more 
than begun ; and he could never, during the later years of 
his life, rouse himself aufBciently even to publish a fresh 
edition of his lectures on " The Province of Jurispru- 
dence," which had appeared in 1832, much less to com- 
plete the work to which those leotores were intended to 
he merely introductory. He left, however, a mass of 
papers behind him, which were collected and given to the 
world in 1S63 by his noble-minded and talented widow, 
and which, even in their fragmentary and uncouth con- 
dition, may claim to have Buggested neatly all that has 
since been thought and said by English jurists on the 
Buhjecta to which they relate. The touching preface, in 
which the story of his life is told by Mrs Austin, now 
meets the eye of nearly every young law^atudent at some 
period of his career, and can hardly fail to have awakened 
many nobJe aepirationa, from which the science of juris- 
prudence has reaped some benefit already, and must surely 
reap much more in the future. The whole of the work in 
question is virtually a contribution towards the formation 
of a code, inasmuch as the author's .principle is to form a 
scientific language in which such acode mi%Ut^^'s.'^T«i?e^ 
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and a scientific classification of the subjects which, would 
have to be comprised in it; but it also contains an elabo- 
rate essay and many scattered notes expressly dealing witih 
the question whether codification is possible or desirable^ 
and if so how it should be done. The views above ex- 
pressed on the subject are in the main his; but the strong 
' doubt which he felt as to the existence, then and there, 
of men at once competent and willing to undertake the 
task, led him to recommend commencing with a digest^ 
and postponing the code till a better system of l^;aL 
education, and the use of the digest itself, should have^ 
produced a superior race of jurists. Whether he would 
have approved of the particular mode in which this sug- 
gestion of his was acted upon, may well be doubted. 

The Digest Cc^mmission. — It was in that same year^ 
1863, that the question passed out of the domain of mere 
speculation into that of actual politics through an elaborate 
speech addressed by Lord Westbury to the House of Lords. 
Ko immediate action followed upon this, but in 1866 a 
Koyal Commission was appointed, which reported in 1 867 
that a " digest" (using the term nearly as above defined) 
would be very beneficial in itseK, and would afford the 
best preparation for a code, if that should ultimately be 
resolved upon; but that, as it would be an undertaking 
involving great expense, an experiment should first be 
made upon some small portion of the law. Accordingly, 
members of the legal profession were invited to send in 
specimens of digests of the English law on three specified 
subjects, on the imderstanding that the successful compe- 
titors would be employed in the preparation of a general 
digest, should such a work be undertaken, l^umerous 
specimens were sent in, and three were selected; but the 
commissioners still did not venture to recommend setting 
about the work in earnest, and proposed simply to employ 
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the three selected gentlemen in digesting their own por- 
tions independently of each other, and without reference 
to any general plan, It eeems to have been felt almost 
universally that thia would be worse than useless; the 
scheme waa dropped, the commission expired, and nothing 
of the kind has been attempted from that day to thia, 

Statute-Law BeTlsion. — But ifnothing has been done 
in the way of construction, at all sventa a certain amount 
of rubbiah has been cleared away from the site of the pro- 
posed edifice. A commission has been at work since 1860 
hunting up the old Acts which, though perfectly obsolete 
and inoperative, or even repealed by subsequent Acta, were 
still printed in the ordinary editions of the statutes, and 
tying them aa it were in bundles for the fire. Consider- 
ably more than 3000 of such Acts have been thus got nd 
o^ either by simple omission, or where necessary by repeal 
in soccesaive sessions, and the living law is being collected 
in a new edition of " Revised Statutes," which is already 
far advanced towards completion, and is expected to con- 
tain not more than eight or nine thick folio yplumes, 
instead of about fifty as formerly. 

Law Reporting, — ^till leas has been done for our still 
more chaotic jndiciary law. That law was officially stated 
in 166G to be scattered ovet 100,000 cases, contained in 
1300 volumes, and fresh etreams were continually dis- 
charging themselves into the same reseiToir with in- 
creasing velocity. The evils which are inherent in this 
kind of law, in addition to those of mere bulk, have 
already teen commented on. One source of mischief, 
which did not seem a necessary part of the system, was 
the private, irresponsible character of the reporters. A 
judge might, at any time, be pressed to decide contrary to 
his own opinion on the strength of a reported decision by 
a colleague or predecessor, without JeeViE^ a.\i ii ®«i;'Oos&i 
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the reporter might not have omitted to notice some fact 
which had an important influence on the mind of the 
former judge, and which would distinguish that case from 
the present one. This evil it was sought to remedy by a 
system, introduced in 1865, of semi-official reporting, of 
which the details would not be interesting to the reader, 
and the effects have not been yery important either for 
good or for eviL 



CHAPTER It. 

CHANGES IN THE LAWS OF PROPERTY, 

CONTRACT, AND ABSOLUTE DUTIES 

I. Eights of Propebty. 

Subjects of Ownership — Game.^ — In the catalogue 
of corporeal thiogs whicli are not the subjects of owner- 
ehip, there has been no express change during the last 
half-centniy — at least in England; for the mighty move- 
ment by which, property in human beings was abolished 
in the British colonies, and, es an indirect consequence, 
over a great part of the globe, does not come properly 
within our limits. With respect to wild animals, how- 
ever, the tendency of modem legislation has been, on the 
whole, to assimilate the more valuable kinds, of them, 
dBfined aa game, XoJLrtur^ — paradoxical as the term may 
Bound when applied to the moat mobile of possessions. 
For, by an Act of 1831, the exclusive right to kill game, 
and the property of the game when killed, he* been vested 
in the owner, oi if he is not in actual occupation, then (in 
the abeence of any contract to the contrary) in the occa- 
pier of the soil on which the game happens to be at any 
given time; and since the «wner or occupier who makag 
it his business to preserve game can generally ensure thfl 
constant presence of nearly the same nnmber of each 
Species, he may be said virtoally to ti'B'ti «Bi. ft« ip.-rafc 



1 88 History of Modem English Law 

which frequents his covers, though each individual beast 
or bird may quit his domain at any moment^ an4 cannot 
be called his property until it is killed. In practice, 
wherever game is preserved, it is almost always the act of 
the landowner, who, in granting a lease to a farmer, 
expressly reserves to himself the exclusive right of sport- 
ing. 

Distinction between Real and Personal Pro- 
perty. — A series of enactments, the most important of 
which will be noticed each in its proper place, have tended 
to mitigate the inconveniences arising from this arbitrary 
division, generally by assimilating the rules of real to those 
of personal property rather than the converse; but the 
distinction itself remains deeply rooted in the system, as 
a fertile source of unnecessary intricacy and embarrass- 
ment. 

Bights " in rem" which have no Definite Sub- 
ject. — ^It does not appear that there is any entirely liew 
addition to this class; -but the harmless and well-earned 
monopolies known as patents and copyrights have been 
rendered considerably more extensive and valuable, and 
also better protected. Patents may now be extended by 
the Privy Council for seven, or, in special cases, for twenty- 
one years beyond the original fourteen; mistakes in the 
description of the invention which would formerly have 
been fatal may be corrected by disclaimer of any part 
which is found not to be really new; the payments, though 
heavy, are not exacted till the inventor has had time to 
find out whether the patent is worth keeping up; patents 
are allowed to be owned and worked by companies as well 
as by individuals; and provision has been made for their 
proper registration. 

Copyright may now, under the Copyright Act of 1342, 
introduced by Lord Campbell, be acquired in every book 
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{in which term ia included every pamphlet, sheet of letter- 
presB, sheet of muaic, map, ehart^ or plan) puhliahed in 
the United Kingdom, and also in every dramatic repre- 
sentation and Diiiaical composition, for the lifetime of the 
author, and for the further term of seven years, ur for the 
entire period of forty-two years, whichever happens to he 
the longest. Similar rights may also be acquired, under 
different Acts and for different periods, in sculptures, 
models, designs useful aS well as ornamental, paintings, 
dmvings, photographs, &c. Another Act empowers Her 
Majesty, hy order in Council, to secure to foreign authors 
the exclusive right of selling their works in the United 
Kingdom, hut only on the principle of reciprocity, where 
the like privilege is accorded to British authors hy the 
country to which such foreigners belong. 

The exclusive right to the use of a trade-mark — i.e., 
the mark used by a manufacturer to designate the articles 
made by bim — ia not strictly property, since it is simply 
the right which he enjoys in common with the rest of the 
world to tell the tmth himself, and to prevent others from 
telling lies to his injury. Nor was the case really altered 
when it was determined hy the courts that a manufac- 
turer assigning his business can also assign the right to 
nee the old trade-mark; for thia, in fact, merely amounts 
to a decision that whereas formerly a trade-mark was 
understood to indicate that the articles impressed with it 
were manufactured only hy a particular individual, it may 
in future be used to indicate that the article comes from a 
particular workshop; the trade-mark is still, as before, 
merely an advertisement of goods oflered for sale, not a 
document of title. The right, such as it is, can hardly he 
called a new one, for no doubt it would have been enforced 
' in the days of BlackstonB if the occasion bad arisen; hut 
i it is only since the art of advertiavng tA^ameft. tn-oaiiKain, 
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like its present development that '' trade-mark cases" haye 
become a prominent and constant heading in the reports 
both at Common Law and in Equity, and that special pro- 
vision has been made for them by statute. 

The same may be said of goodwill, t.e., the exclusive 
right to represent a professional or trading concern as the 
continuation of one with which customers are alieadj 
familiar, — a right which is often found to have a very 
appreciable money value, as affording a certain presump- 
tion that the same machinery and methods, and the same 
course of upright dealing, will be adhered to by which the 
original business gained its reputation. 

Limits to the Power of Use and Disposition. 
— Law of Mortmain. — The restrictions imposed by the 
Mortmain Act of Geo. II. have been in many respects 
relaxed by subsequent statutes, chiefly of the present 
reign, just as any particular public object happened to 
strike the Legislature as specially deserving of encourage- 
ment. Of the public objects which have hitherto been so 
favoured, the principal are — the augmentation of the 
incomes of the clergy of the Established Church, gifts to 
the British Museum, the Foundling Hospital, and a few 
other well-known public institutions, and the granting 
sites for churches, schools, and buildings to be used for 
the promotion of art, science, and literature. The extent 
of land allowed to be acquired in this way is in most cases 
so strictly limited, ranging from half an acre to two acres, 
as to remove all danger of the kind which the Mortmain 
Acts were intended to prevent. Another relaxation is the 
permission, accorded in 1870, to invest the funds of charit- 
able corporations on mortgage of real property, notwith- 
standing that they thereby, as we have seen (p. 54), 
become in a technical sense, though not in reality, the 
owners of the land. 
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State Control over EDdowments for Charitable 
PurpoaeB. — iDterference with found ations once lawfully 
created waa never attempted, and seldom suggested, until 
far into the present century. In France, some yeara before 
the Revolution, the admirable Tui^ol hud written againat 
the principle of endowments altogether; but hia friend 
Adam Smith, the founder of the English school of poli- 
tical economy, scarcely alludes to the subject in his 
" Wealth of Nations," where it might have been expected 
to be prominent. Bentham had given it only b few pass- 
ing but weighty remarks. In one place he notices " the 
BingiUari^, that in general these foundations, these par- 
ticular laws that individuals have established by the 
indulgence of their sovereign, have experienced more 
respect than the public laws which originate directly with 
the sovereign. When a legislator baa desired to tie the 
hands of his successor, this pretension has appeared either 
inconsistent or futile. The most obscure individuals have 
arrogated this privilege, and none have dared te disappoint 
them." In a later work he alludes with especial reproba- 
tion to foundations having foe their object the teaching of 
any particular opinions on religion or any other subject, 
viewing them as a peculiarly subtle and noxious form of 
bribery. During his lifetime, and for some time after, 
the efforts, such as they were, of reformers were directed 
rather to preventing perversions or neglect by trustees of 
the intentions of founders, than to correcting the mistakes 
of the founders themselves (e.g., Sir 8, Eomilly's Act, 53 
Gea III. c. 101). The question might have slimihered 
for another half century had it not been for the discontent 
&nd agitation in Ireland, which di'ew attention to the 
aboaee of the trisb Church; the attempt to remove those 
abuses being resisted on the ground of the eacreduess of cor- 
porate proxierty, people were forced U) \nijuift -wVsiaMiSSM*. 
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sacredness was derived, and so were led back step by step 
to the first principles of the subject, and were at last 
enabled to discuss them calmly, without reference to the 
merits or demerits of this or that particular institution. 
In this spirit we find the late Mr John Stuart Mill, then 
a young man of twenty-seven, and in a certain sense an 
intellectual grandson of Bentham (since his father had 
lived with the latter many years as a devoted companion 
and disciple), maintaining in 1833 that the wishes of the 
founder of a public endowment should be absolutely 
respected, irrespective of their wisdom, unless positively 
unlawful, during his life, and for such longer period as 
the foresight of a prudent man may be presumed to reach, 
aind no further. " All beyond this,^ he says, " is to make 
the dead judges of the exigencies of the living; to erect^ 
not merely the ends, but the means; not merely the 
speculative opinions, but the practical expedients of a 
gone-by age into an irrevocable law for the present. The 
wisdom of our ancestors was mostly a poor wisdom 
enough, but this is not even following the wisdom of our 
ancestors; for our ancestors did not bind themselves 
never to alter what they had once established. Under 
the guise of fulfilling a bequest, this is making a dead 
man's intention for a single day a rule for subsequent 
centuries, when we know not whether he himself would 
have made it a rule even for the morrow." 

The principles thus enunciated are now very generally 
accepted as the proper basis of legislation, and have been 
actually carried into effect to a very considerable extent. 
The Charitable Trusts Act, 1853, amended in 1865 and 
1860, constitutes a permanent body of commissioners, 
whose primary function^ indeed, is the detection and cor- 
rection of breaches of trust in the administration of public 
endowm&n.\Af — the same function which was formerly dis- 
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ehaiged less effeetually Ijy the Court of Chancery when 
aet in motion through the Attomey-GJeneral, — but who 
are also empowered to frame aevi schcmee where neces- 
sary, altering not only the constitution of the body of 
management, hut the very objects to which the funds are 
to be apphed.' Such new schemes, however, do not be- 
come law until confirmed by Parliament. 

A bolder step was taken in 1840, when it watt enacted 
(3 and 4 Vict. c. 77), that where there was an ancient 
endowment for a gramtnar school, which had been deter- 
mined by Lord Eldon to mean a school for teaching 
Latin and Greek, and nothing else, the Court of Chau- 
ceiry should have power to apply a part of the revenues 
to the teaching of other useful branches of literature and 
science. The remodelling of the statutes of the Univerai- 
ties of Oxford and Cambridge, and of the different colleges 
therein, under Acts of 1854 and 1856 respectively, and 
the Act of 1871, forbidding them to impose religious 
testa, may be passed lightly over, as those measures were 
based rather on the national character of the universities 
than on the general right of interference with endow~ 
ments, But in 1661 a Koyal Commission was appointed 
to inquire into the nature and application of the endow- 
ments, and into the administration and management of 
nine of the great public scliools of the country, and the 
result of their inquiry was the Public Schools Act, 1868, 
amended by several subsequent Acts, which created ap- 
propriate machinery for entirely remodelling the govern- 
ment of those foundations, am! of the schools of which 
they respectively formed the nucleus, with or without 
the consent of the existing governing bodies. In 1869 a 
still more sweeping measure was applied to all the other 
endowed scliools in England, with the exception of 
elementary schools receiving Goveinmeii^ t^Ko.'ia, Ka>N. 
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training institutions for certain special purposes. New 
schemes might be framed in all cases, quite irrespective 
of the founder's directions or of any proved abuse of 
trust, which were to become law on being approved by 
the Education Department and not disapproved by Par- 
liament ; and in all such schemes it was a sine qua rum, 
unless the very object of the foundation were a sectarian 
one, that no religious test should be required from mem- 
bers of the governing body, and that no scholars should 
be required to receive religious instruction of which their 
parents should disapprove. Special provision was also* 
made for the extension of educational benefits to girls as 
well as boys. In 1874 the powers of these commissioners 
were transferred to the Charity Commissioners, and the 
work of reorganisation is still proceeding. 

Trusts in Private Life. — Most male persons of the 
upper and middle classes, who have friends and relations 
and a fair reputation for honesty and common sense, are 
asked at some time or other to become trustees of a mar- 
riage settlement, a will, or some other instrument. They 
get nothing by it, and may incur a good deal of trouble 
and responsibility ; they may be made to pay out of their 
own pocket for yielding too readily to the importunities 
of the very friend who asked them to assume the office, 
for the misconduct of a co-trustee, for misconstruing an 
ill-drawn instrument, or for a mistaken view of some 
doubtful point of law. There is a story of an eminent 
conveyancer, a special authority on the subject of trusts, 
persistently refusing to become trustee for any body ; that 
his example is not generally followed, is due partly per- 
haps to ignorance, partly to pure good nature, but also to 
the consideration that each in turn may require a similar 
service. However, the discomfort of the position has 
been considerably lighl6n.ed by a course of legislation 
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commencing with the first year of William IV.; trustees 
of money, stocks, or securities may now free themselves 
from responsibility by handing them over to be adminis- 
tered by the Court of Chancery, though, of course, at a 
considerable expense to the parties beneficially interested; 
in some cases they can obtain, at a considerable expense, 
the advice of the Court beforehand upon a doubtful 
point, which of course they will be .perfectly safe in fol- 
lowing. Other modem statutes provide against the 
awkward consequences which used sometimes to follow 
from the death, retirement, absence, or incapacity of a 
trustee, and extend the list of authorised investments to 
which every trustee may safely resort when not. expressly 
forbidden by the terms of his trust-deed. For these im- 
provements we have chiefly to thank two Lord-Chan- 
cellors — Lord St. Leonards and Lord Cranworth. 

Life Owners. — The period after the Eeform Act of 
1832, and still more that after the repeal of the Corn 
Laws (1846), has been marked scarcely less by zeal for 
improvements in agriculture than by commercial and 
manufacturing enterprise. A serious obstacle to such 
improvements was found in the fact tliat a very large 
part of the soil of England was tied up under family 
settlements of one kind or another, in such a way that 
the actual proprietor, having only an estate for life, had 
little or no inducement to make large permanent improve- 
ments, of which the expense would have to be borne by 
himself, while the returns might only be realised by a 
successor in whose prosperity he perhaps took no interest. 
The same system was adverse even to those minor im- 
provements, and that careful husbandry which depend 
upon the farmer rather than the landowner, for a farmer 
whose term of occupation was ijncertain could hardly V^^ 
expected to do anything but extract t\ie ^t^^\.^\> ^^^^i^^^ 
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immediate profit from the soil without regard to its sob- 
sequent fertility ; and uncertain his tenure necessarily was, 
when the landowner was unable to grant a lease which 
would hold good beyond his own life-time. Another evil, 
flowing from the impossibility of selling such estates to 
any advantage, was that, as Bentham had pointed ont, 
land was constantly prevented from passing into the hands 
most likely to make a good use of it. These evils ad- 
mitted, it is true, of a remedy by the art of the convey- 
ancer, either using the machinery of trustees or giving 
special powers to the tenant for life; but such, devices 
added so much to the complexity of titles, and con- 
sequent difficulty of dealing with the land, that they were 
almost as bad as the disease. These considerations led to 
the passing, in 1856, of the '^Leases and Sales of Settled 
Estates Act." By this Act, as amended by Acts of 1868 
and 1874, life owners ai'e empowered to make leases for 
twenty-one years, irrespective of their own lives, and for 
longer periods with the sanction of the Court of Chan- 
cery, for mining and building purposes; they are also 
allowed, with the like sanction, to sell the land out and 
out, in which case the proceeds are applied, under the 
direction of the Court, to the purchase of other lands, or 
to other purposes beneficial to their successors, and are in 
the meantime invested in consols, the income only being 
paid to the tenant for life. Other Acts have enabled 
life owners to borrow money from Government or private 
persons for drainage works and other permanent improve- 
ments, repayment of principal and interest being seemed 
by a rent charge on the land for a fixed term of yean. 
The latest Act of this kiud, passed in 1870, applies to 
the erection or improvement of the principal Tnanii i oTu 
house itself. Under some of these Acts the aftnctiop 
required is that oi tibib Co>x£:\. ol C!»\^sis:L<^T^ xmdei othen 
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that of the Inclosure Commissioners, a modem institu- 
tion of which we shall hare more to say further on. 

The harsh view taken by the old lawyers of wcude by 
life owners (p. 31) was softened, as regards waste by 
mere neglect (called pennissive), by subsequent judicial 
decisions, and in 1833 the ancient writ of waste, with 
its disproportionate penalty of forfeiture, was entirely 
abolished, leaving to the expectant successor his right to 
recover in an ordinary action compensation for injury 
actually done to his interest in the property; besides 
which he had always in Equity, and has had since 1854 
at Common Law also, the right to have threatened waste 
prohibited beforehand by an injunction (vide infra). 

Copyholds. — The abolition ot this tenure, incon- 
venient to both lord and tenant, and proportionately 
adverse to agricultural improvement, had been recom- 
mended in 1826 by an eminent conveyancer of the name 
of Humphreys, in a treatise which Bentham took as his 
text for an article in the Westminster Review, agreeing 
cordially with its author on this as on most other points, 
but not being very sanguine of early success. However, 
in 1841 the Legislature took a first step in that direction 
by permitting the eiifranchisement of copyholds, — i.c., their 
conversion into freeholds — ^by agreement between lord 
and tenant. The next advance was the " Copyhold Act, 
1852," enabling either party to compel the other to 
enfranchise on certain terms ; and the process was further 
facilitated by an Act of 1858. A permanent body of 
" Copyhold Conmiissioners " superintends the working of 
these measures, whereby the idtimate disappearance of 
the tenure is reduced to a mere question of time. The 
peculiarities noticed at p. 33, with regard to the mode of 
disposing of copyholds by will, were partially removed in 
1815, and entirely by the WiUs Act of 18ST, 
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Common Bights. — Bentham's attention had heen 
principally directed to the mischiefs incident to every 
kind of ownership in common ; the temptations to discord, 
and the diminished inducements to improve. The pro- 
cess, which was going on incessantly throughout his long 
lifetime, of distributing waste and common lands among 
the adjoining landowners, by means of- private Acts of 
Parliament, is described by him, or rather by his French 
interpreter, in the most glowing language of approval: — 
"When we pass over the lands which have undergone 
this happy change, we are enchanted as with the appear- 
ance of a new colony; harvests, flocks, and smiling habita- 
tions have succeeded to the sadness and sterility of the 
desert. Happy conquests of peaceful industry, noble 
aggrandisements, which inspire no alarms, and provoke 
no enemies ! " Unfortunately, there was another side of 
the question which appears to have escaped him, and 
which was still less likely to occur to a Parliament of 
landowners. In these Tnclosure Acts, the rights of persons 
other than the lord of the manor were neither denied nor 
deliberately violated; but two very questionable assmnp* 
tions were made with regard to them. First, it was 
assumed that the rights of the freehold and copyhold 
tenants ot the manor, such as the right to cut turf and 
faggots, or to turn out geese or cattle on the common,' 
could properly be compensated by a lump sum paid to the 
individual claimant; whereas morally, if not legally, he 
should have been considered as representing unborn gene- 
rations, who should have been compensated in the only 
possible way by means of some permanent benefit con- 
ferred on the class. Secondly, it was assumed that all 
rights which did not definitely belong to some one else 
belonged to the lord of the manor ; whereas we have seen 
that his original position was rather that of trustee and 
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for the public. If tlie public wufi thought of at 
■II in the matter, it was as indirectly profiting by the 
increased productivenese of the enclosed limd, and not as 
Bustaining any loss which could possibly need to be com- 
pensated. So the work of Incloauie went brisJilyon, aud 
was reduced more and more to a system. First, the 
private Acts were simplified by one general Inolosnre Act, 
41 Geo. IIL c 109, containing the lulea applicable to all 
cases; then in 1830 the intervention of Parliament was 
dispensed with for the future in the case of one species of 
common lands, namely, those subject, not to the seignorial 
rights of the lord of the manor, but to the mutual rights 
of the -proprietors to depasture each other's fields at certain 
aeasonf; such rights mi^^ht be extinguished with the con- 
sent of two-thirds of the persona interested, on terms to 
be fixed by com mission era appointed at a public meeting. 
In 1845 the functions of these commissioners were trans- 
ferred to two permanent " Incloaure Comniissioners," 
appointed by the Crown, and acting for the whole of 
England and Wales ; but their power to enclose without 
aanction of Parliament was very striutly limited, and was 
altogether taken away by an Act of 1852. At this time 
only a very faint suspicion had dawned on the minds of 
BtAt«smen that other interests might require protection. 
It is true that open fields in the immediate neighbourhood 
of largo towns were excepted from the Act of 1836, and 
the Act of 1S45 protects village greens, and enables the 
persons having definite righta over common lands (not 
the general public) to devote a part of them for roads, 
recreation grounds, and other public purposes. But the 
general assumptions above noticed passed unchallenged, 
and were rather confirmed than otherwise by the course of 
legialation. During the laiit twenty years, however, wo 
hare betn very forcibly remtuded in mawj- ■wa.'j^ til 'Oa.'a 
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evils to whicli we are exposed from concentrating onr 
population in large cities, while tHe taste for coontiy 
excursions and recreations and the appreciation of scenezy 
have been stimulated among all classes by improved 
education and multiplied facilities for locomotion. The 
volunteer movement, commenced in 1859, and other 
changes in our military organisation, involving more fre- 
quent manoeuvring of large bodies of troops, made the 
question more obviously and directly, if not more truly, 
a national one than it would otherwise have been. At 
the same time, the extension of the area of cultivation in 
our small island, though still highly important, has 
become a less vital and all-engrossing object since we 
have learned to draw supplies of food from. distant lands 
in both hemispheres. Hence a growing feeling in the 
public mind in favour of retaining open spaces wherever 
possible, at all events in the neighbourhood of large towns. 
Unfortunately, the same considerations made lords of the 
manor more intent than ever on asserting what they sup- 
posed to be their rights. The importance of open spaces 
to the health and enjoyment of a neighbouring popula- 
tion was the measure of the price they might hope to 
extort from municipal bodies or voluntary associations, it 
they could prove themselves in a position to threaten 
building as an alternative ; and the only obstacle to their 
doing so was the co-existence of certain rights of common 
in the freeholders and copyholders, which they woidd 
willingly buy out if they were allowed to do so. The 
holders of such rights had a strong pecuniary inducement 
to sell them; for turning out cattle on a bare common 
was not much in accordance with the notions of modem 
farmers ; nor, when coal was reasonably cheap, was there 
any great object in cutting turf and underwood for fuel 
li they held out against \il[i<^ ^xo^o%^\& oi tko^ loxda^ it was 
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in order to eecnre for tbe public as well as for themselves 
the enjoyment of the conunoaa as recreation grounds. 
But even the public were in danger of forgetting their 
real interest in the matter, when they found the commons 
boggy for want of drainage, disfigured by gravel-pits and 
turf-^ulting, covered with all sorts of refuse and rubbish, 
and haunted by trumps and gypsies. The lord had no 
pecuniary inducement, and the commoners had not the 
power, to exercise a proper superintendence; in short, 
where everybody's rights were undefined, it was nobody's 
business to do anything. The chief battle-fields for these 
conflicting interests were three of the most beautiful and 
extensive commons in the neighbourhood of the metropolis 
— Hampstead Heath, Wimbledon Common, and Epping 
Forest. In the first case, the lord was in direct conflict 
with the public at large; he believed himself to have the 
power, and fully intended, to buy out the commoners, to 
exclude the public altogether, and ti} let the land for 
building purposes. As it was calculated that about 
50,000 people were in the hnbit of resorting to Hampstead 
Heath on a fine Sunday, this would have been a serious 
matter, and funds would probably have been forthcoming 
to secure the land for the public even at building prices, 
had there been no other alternatiTe. At Wimbledon the 
lord made what was on his view of his legal rights a 
rather generous ofler, to sell portions of the common for 
building, and to expend the proceeds in keepuig up the 
remainder, more than two-thirds, as a trim, well-ordered 
pork, open to the public at all reasonable hours, and with 
especial provision for the annual rifle matches which hud 
now become one of the great national festivals. Tlie local 
and general public were much obliged to him for his good 
intentions, but took a diifecent view of liia rights, and 
preferred to keep their conunon 'v(i\,^ iVa toW eiA^sv^. vtA 
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its natural wildness. In Epping Forest the question was 
complicated by the existence of certain old forestal rights 
in the Crown; the king had from ancient times been 
entitled to breed and hunt wild deer and other animals, 
and to prevent any enclosures which would interfjpre with 
their habits or his enjoyment. There were no longer any 
deer in the forest, and the profits of the Crown lands were, 
by arrangement with her present Majesty, made applicable 
as national revenue ; but it was suggested that the national 
trustees ought to use their Crown rights, as private copy- 
holders had often used their rights of common, in order 
to prevent any kind of enclosure. To deal with all these 
questions a " Commons Preservation Society " was started 
in London, whose efibrts resulted in the appointment by 
the House of Commons of a Select Committee to consider 
the matter in 1865. The immediate fruit of their labours 
was the " Metropolitan Commons Preservation Act, 1866," 
forbiddiDg enclosures altogether within fifteen miles of 
London, and providing for the local management of 
commons within that area; but the Act provides for com- 
pensation of any rights afiected by such management, 
leaving the question, what are the rights of the lord, the 
commons, and the public, still to be determined by the 
tribunals ; so that we are far as yet from having seen the 
end of the matter. It should be mentioned to their 
honour, that several lords of the manor offered of their 
own accord to resign their rights into the hands of any 
local authority which might be empowered to use them for 
the public benefit. 

II. Titles to Property. 

Transfer by Act of the previous Owner. — Public 
registration of the titles to property, recommended by 
Bentham, as by many other persons, as a mode of facili- 
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tating its transfer, as well as of giving eecurity to lawful 
poasceaora, hoe been Rp:<lied sinue his lime to copyright 
and patent-ritjht, to sliips and shares oE ships, and, in a 
somewhat different sense, to shnrea in public compauies. 
In many civilised countries, including several of om" colo- 
nies, and some States of the Ameiican XJnion, whose law 
ie derived from ouvs, the aamn principle has been succesa- 
fvdly applied to land, rendering it almost as easily transfer- 
able as a ship or a horse; but in England such an improve- 
ment is still a thing of the future. It was recommended 
as early as 1830 by a Royal Commission, to whose report 
ie appended, amongst many otlier communications, one 
sent by Eentham on their express invitation, and printed, 
at full length — unfortunately in his latest and least pre- 
sentable style of composition, and not likely to have pro- 
duced mneh effect. With the exception of some improve- 
raents in the registration of obstacles to transfers, arising 
from the commands or claims of the State itself, in the 
shape of judgments, Crown debts, and pending suits, no 
attempt was made for the next thirty years or so to extend 
the registration system beyond the two countries to which 
it had long been awkwardly applied. In 1862 Lord 
Westbury procured the passing of two Ac1«, which per- 
mitUd all landowners 1« register their titles, and their 
subsequent dealings with the property; but for some 
reason or other the persons concerned, or the lawyers who 
acted for them, continued to prefer the old methods, and 
the Acts, not being compulsory, have remained nearly a 
dead letter. A similar sj'stem is said to succeed rather 
better in Ireland, 

Iteooveries and Feofitaaents. — A good many minor 
improvements liave been made in our system of transfer- 
ring real property. In 1833 the '" Act for the Abolicifin of 
i'iuea and Eecoveries, and for the SM.\iB\,\Wc«jn. lA ■ma'wi 
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Simple Modes of Assurance," swept away perhaps the 
most ahsurd complication of fictions in the whole range 
of English law. In 1845 the " Real Property Amend- 
ment Act" rendered it unnecessary to evade, by leoM and 
release^ or any other circuitous method, the primitive 
ceremony of livery of seisin (pp. 36-39), and a single 
deed of grant became the appropriate means of trsmsf erring 
freehold property of whatever kind, corporeal as well as 
incorporeal. This seems a convenient opportunity for 
remarking that the sealing and delivery which formerly 
(p. 36) distinguished a deed from other written instru- 
ments, ia now represented by the form of the party exe- 
cuting it touching a common waxen seal or wafer previously 
affixed to the instrument opposite his signature, and say- 
ing at the same time, " I deliver this as my act and deed," 
without actually delivering it to any one. The presence 
of one or more witnesses is usual, and in some cases neces- 
sary, and a deed is usually, though not necessarily, written 
on parchment instead of paper for its better preservation, 
and with lines of a most inconvenient length; but the 
only peculiarity which it makes it practically important 
to know which transactions do, and which do not, require 
a deed, is the stamp-duty payable on it, amounting at the 
lowest to £1, 15s., and often to mucb more, without which 
it is not admissible as evidence in a court of justice, 
whereas only a sixpenny stamp is required for other 
written agreements. 'Some of the statutes which l^ve 
had for their effects the shortening and simplification of 
conveyances having been noticed already, the above speci- 
mens of the meritorious, if somewhat narrow, reforms 
which have hitherto been accomplished in this direction 
will perhaps be sufficient. 

Wills. — ^The same body of ** Real Property Commis- 
sioners," the fate of whose a^oud re^^ort on. land-registration 



Titles to Property 205 

we hftve just noticed, produced in 1833 a fourth report on 
wills, which led to ft better result. The Willa Act of 1837 
(1 Yict c. 2C), which ia still fhe leading euactmi-'at on 
the subject, prescribes one uniform mode of execution for 
wills allecting every kind of property, freehold or copy- 
hold, real or personal, legal or equitable, corporeal or 
incorporeaL Striking a just balance between the cun- 
brousneas of one and the diingeroas laxity of the other of 
the conflicting systems formerly in use, it requires the 
will to he Bigned by the testator, oi by some other person 
in hie presence and by his direction; such signature must 
be made or acknowledged by him in the presence of at 
least two witnesses, present at the same time, and those 
witnesses must attest and subscribe the will in the presence 
of the testator. The will is revoked at once by the marriage 
of the testator, without waiting for the birth of issue; it 
ifl abo revoked by another instrument properly executed 
w a. will, or by complete and intentional destruction; but 
obliterations and interliueations have no effect, so long as 
the wonU originally written are by any means discernible. 

The duties of an executor under a will being aubetan- 
tiolly the same as those of an administrator on intestacy, 
both were dealt with together at a later period, as we shall 
eee; but one change, which had bc«n effected even before 
the Wills Act, may be mentioned here, namely, that an 
executor was no longer permitted to retain for hifl own 
benefit any personal property wliich the testator had left 
undisposed of, but was considered to hold it in trust for 
those who would have taken it on intestacy. 

Inberitanoe. — It has been already stated by anticipa- 
tion, that the rules of succession to personal property have 
remained to this day as they were fixed by the statutes of 
Charles II. and James 11. It is not quite the same with. 
Bucccasitui to re^I jtiopert;. lia ma^ ^t^xu\^>^, 'Od% t^^^s. 
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• 
of primogeniture, remains untouched, though threatened 
from afar, and defended, if at all, on grounds which had 
very little to do with its original institution. But two or 
three minor changes were recommended hy the "Real Pro- 
perty Commissioners above-mentioned, and carried into 
effect by an Act passed in 1833. 

The descent is now traced in all cases from the last 
owner, not the last purchaser (p. 44). The father now 
comes in his proper place, after all the children, but 
before brothers and sisters ; and other lineal ancestors on 
the same principle. 

A kinsman of the half-blood comes next after a kins- 
man in the same degree of the whole blood. 

As to the widow's right of dower, experience had shown 
that she very seldom derived any benefit from it ; it was 
so inconvenient to husbands, from the inalienable character 
which it impressed on their lands, that they taxed the 
ingenuity of conveyancers to devise modes of so purchas- 
ing lands that the right should never attach. The required 
inventions were forthcoming, but were, of course, both 
circuitous and expensive. In 1834 the knot was some- 
what roughly cut by putting the dower entirely in the 
power of the husband, so that, like other rights of succes- 
sion in England, it applies. only to the case of intestacy, 
and only to property which belonged to the deceased at his 
death. For the wife, as for the children, the only effectual 
protection against the caprice or thriftlessness of the head 
of the family is that afforded by a marriage settlement. 

With these rules of succession, it will be interesting to 
compare those recommended by Bentham : — 

1. No distinction between the sexes. 

2. After the husband's death, the widow shall retain 
half the common property, unless some different arrange- 
ment was made by th.^ ina.im.^<a c,0Ti\x^^\», 
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3. The other half shall be distributed among the chil- 
dven in equal proportions. 

4. If a child (of the intestate) dies before his father, 
leaving children, his share shall be divided among his 
children in equal proportions; and so of all descendants. 

5. If there are no descendants, the property shall go to 
the father and mother, — subject, of course, to the widow's 
moiety. 

6. If one of the parents is dead, the share of the de- 
ceased shall go to his or her descendants, in the same 
way as it would have gone, had there been any, to the 
descendants of the deceased child. 

7. Failing such descendants of the deceased parent, — 
in other words, if there are no brothers or sisters of the 
intestate, — the whole property shall go to the surviving 
parent. 

8. If both father and mother are dead, the property 
shall be divided as above among their descendants. 

9. But the part of the half-blood shall be only half as 
great as the part of the whole blood. 

10. In default of relations in these degrees, the property 
shall go into the public treasury. 

11. Under condition, however, of distributing the in- 
terest in the form of life-annuities among all the relations 
in the ascending line in equal shares. 

If any extension were to be made of the heritable 
degrees, he was disposed to make it in favour of the 
uncle. 

As the fiscal resource of devoting to the public the 
estates of deceased persons, in preference to all whose 
relationship would be too remote to give rise to any 
natural expectation if the law were silent on the subject, 
was a favourite notion of Bentham*s, derived, perhaps, 
from Adam Smith, and further developed by Mr J, S. 
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Mill, it ought to be mentioned that, though not adopted 
in its entirety, or at all in the form which he suggested, 
its principle was partially applied by the Succession Duty 
Act of 1853, the ejfect of which, in conjunction with the 
legacy duties to the same amoimt which are much older, vae 
to give to the State one-tenth of the property aa against 
all the relations whom Bentham would have excluded, 
and Bmaller fractions of it as against nearer relations. 

The latest development of the English laws of inherit- 
ance is the Succei^Bion Act for British India, framed ia 
1865 by Sir Htnry Maine. It makes no distinction be- 
tween real and personal property, and follows in almost 
every respect the English rules for the devolution of the 
latter. 

Title Adverse to the Previous Owner — Dia- 
trees, — The hanlship to which lodgers were liable, of 
having their furniture and goods distrained on account of 
rent due Irom their immediate landlord to the enperior 
landlord (p. 4f)), was at lost removed in 1871. 

Execution. — -The anomaly noticed in the earlier part 
of this work (p. 46), that only half the flreeliold and none 
of the copyhold lands of a defaulting debtor could be taken 
in execution, survived down to the comnieucement of the 
present reign, nearly two centuries after the formal, and 
many centuries after the virtual, abolition of that feudal 
Bystem which alone supplied the shadow of a reason for 
it* By 1 and 2 Vict. cap. 1 10, among otlier new rerae- 

• Bentham puts tliB cosb thus :— " Your debtor owes ynu £2,000. 
llorable or other jwrsoua) property oot worth rccuiriiig to ; loud or 
Other real property worth £1,000 ; bis body out of thareochof jiutiee. 
Of hU £1,000 you may hive hiilf, and bat hoif. Why! Answer:— 
IncBiise, bjid you uid he lived three or four huQilred youv ago, it 
might (iLnleas he vere an old man, or lui old woman, or ■ young one, 
or a. child, with a Uomp or two of otlicr Pii^tpliona, not one of them 
taken into the account) it m^Al have betii of use to Ihe purDOKsa at 
efence that your debtor shouU kueE in Vis Vuiia ■*«!» "*« 
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dies given to creditors, tbey were empowered to take the 
whole of the debtoi^s real estate, copyhold as well as free- 
hold. 

Bankruptcy. — ^The law on this subject was consoli- 
dated in 1825, but not very materially altered from what 
it had been in the time of Blackstone. A number of new 
enactments, all applicable only to traders owing more than 
£300, were passed in the interval between 1825 and 1849, 
in which last year they were again consolidated. Of the 
Act of 1849 the principal features were — (1), that a trader 
could make himself a bankrupt without waiting for the 
action of any creditor; (2), that the property of the bank- 
rupt was vested during the proceedings in an officer of the 
Court jointly with an assignee appointed by the crediton; 
(3), that when all the debts were paid, and the property 
distributed as far as it would go, the bankrupt received 
the surplus, if any, and a certificate protecting him against 
all further liability; the certificates being classified, for 
the guidance of those who might wish to know whether 
to trust the bankrupt in future, as of the first, second, or 
third class, according as his insolvency appeared to have 
been due whoUy, partially, or not at all, to unavoidable 
misfortunes. 

Insolvency. — As to insolvent non-traders, and traders 
whose debts were less than £300, they remained down to 
1826 in the same unsatisfactory condition as before, with 
their lands, as we have seen, unjustly protected, but them- 
selves amenable to perpetual imprisonment at the pleasure 
of their creditors, and incapable of ever obtaining a dis- 

property, the whole of which should have been yours : keep it lest the 
monarch should want men to attend him in his wars. Even in its 
prime, the reason was a foolish one, the fund bearing no sort of pro- 
portion to the purposes for which in pretension it was designed ; and 
when creditor A had cut off his half, creditor B would come and halve 
thsX lialf, and so on, alphabet \ipou aVi^bab^t, vel a.\vY tuunber." 
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charge fiom liability except bypnyment in. fulL An Act 
of that year first enabled a debtor actually in prison to 
obtain, by a surrender of all his real and personal property, 
s release from his confinement, keeping him still liable 
for all the unpaid portion of his debts, whenever the 
Court should be Batisfied of hie ability to pay them. Suh- 
aequent Acts (1842-1657) extended the full benefits of 
bankruptcy, though under a different naniB and by dif- 
ferent machinery, that of a Court for Ihe RelieJ of Insol- 
vent Dehttirs, to persona who had become indebted with- 
out fraud or gro^ or culpable negligence. At last, by 
Lotil "Westburya Act of 1861, this most awkword and 
unnecessary double machinery was abolished; proceed- 
ings in "bankruptcy" were for the future to be applied 
to traders and non-traders alike in the same set of Conrte; 
both alike, if they had acted properly in surrendering all 
their property and giving full information, were discharged 
from-all future liability without any classification of certifi- 
cates; but there stiH remained certuin illfTerencesas to what 
were " acts of bankruptcy " in the case of traders and non- 
traders respectively. The law as thus altered was pro- 
bably as satisfactory as it could well be made to the 
insolvent part of Ihe population ; but not so to the sol- 
vent part, still happily the majority, who ivere scandalised 
agftin and again by the sight of some reckless adventurer 
embarking in large speculations with borrowed money, 
living, perhaps, for years in luxury till a crash came, then 
passing gaily through the Bankruptcy Court, paying per- 
haps a fartliing in the pound, and starting again a free 
man, with no capital, it is true, hut with a stock of 
experience and connections which might soon make him 
richer than ever, while not a penny of his new acquisitions 
could be touched by his creditors. Noibiug could weU 
bo better calculated to a^ravate lihe isotB^. 6aa?,«t* \atv 
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dent to a commercial society like ours, or to discomage 
patient industry and integrity. This evil has now been at 
least partially remedied by the Bankruptcy Act of 1869,oiie 
of the earliest, and certainly not the least important^ of the 
measures of the late Gladstone Government. Under this 
Act the after-acquired property of the bankmpt lenuuns 
liable until he has paid half his debts all rounds or been 
released by a special resolution of his creditors. Of the 
other changes made by this Act, the most important are 
those which relate to the management of the debtoi^s 
property, which is now almost entirely withdrawn from 
official interference, and vested in the creditors IhemseiveB^ 
who act for most purposes through a trustee ot their own 
selection, for some purposes by a committee selected* by 
and among themselves, and for a few purposes only by 
general meetings of their whole body. 

Title of Dead Man's Creditors (Administra- 
tion, p. 48). — In 1807 the freehold estates of deceased 
traders were made chargeable with the payment of all 
debts, whether by simple contract or by deed, created in 
the course of their business. Purely arbitrary as was the 
line thus drawn, the Legislature persistently refused to 
extend the same rule to non-traders or to copyhold 
estates throughojit the whole of the pre-Eeform-Bill period. 
Sir S. Eomilly's failure on this point has been already 
mentioned; but the reader will note with interest, that it 
was the son of that great and good man, the late Lord 
Romilly, who in 1833 had the honour of introducing a 
Bill to that effect which was passed with little or no 
opposition. Two more Acts should be mentioned, in 
order to complete our history of this part of the law — 
Locke King's Act of 1854 and Hinde Palmer's Act of 
1869. The first corrected the anomaly that where the 
real and personal eat^at^ of a d^^ceaaed person devolyed 
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upon difierent succcssora, the succesBor to the peraonal 
estate had to pay oH any mortgagea which might he suh- 
sistiDg on the real estate. The other uholiahed the 
priority of speciuUij over simple contract dchta (p. 48). 
The priority of Crowa debts and debts of record {ibid.) 
remains as before. 

Title by Judicial Decree. — Aremaikahle discovery (1) 
was made in 1831, apparently hy Lord Brougham in 
connection wiih a Bankruptcy Act of his, and was ap- 
plied in 1850 to the matters dealt with by the Trustee 
Act above mentioned, namely, that property could be 
transferred quite aa effectually by an order of the judge 
declaring So-and-So to be the owner, called a vesting 
order, as by an order that the previoua owner should 
execute a legal conveyance in a form approved by the 
Court. 

Prescriptioii and Limitation (p. 49). — The vener- 
able era of the commencement of legal memory, the first 
year of Bichard I., was gently consigned to oblivion by 
the Prescription Act of 1832, which declared that the 
light to prevent the obstruction of window-liglits should 
be acquired by twenty years of uninterrupted enjoyment, 
and fixed forty years as the longest period which could 
under any circumstances be required in order to give an 
indefeasible title to rights of way, rights to the use of 
water, and other tervituJ&i or easements — ticenti/ years, 
bowBTer, being in most cases sufficient for theee also. 
Another Act passed in 1833 barred ail actions for the 
recovery of lauded property after itcmity years, and this 
term is to be reduced to ttceliie years under an Act {mssed 
in 1874, but not to come into operation till 1879; with 
an extra allowance, however, where the pi/rson who 
should have sued was during' part of the time under age 
or otherwise incapacitated for so doin^. \.\i \& & 
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illustration of the way in which railways and telegiaphB 
have hound the whole glohe together, that in this last 
Act " ahsence beyond seas " is no longer, as formerly, »■ 
cognised as a disability entitling to an extension of tima 

ILL Contract and Absolutb Dutibs. 

SeELSon for Scanty Treatment. — ^A great XNOt of 
the law of contract must here be passed over with very 
slight notice, not certainly, as in the first part of cm 
history, for want of materials, for this department is per- 
haps more than any other the creation of the last hun- 
dred years, still less from its lack of interest and imparl- 
ance; but because, its development having been Trery 
gradual, consisting chiefly in the application of old prin- 
ciples to new facts, and it being consequently embodied 
more in judicial decisions than in statutes, its interest and 
importance could hardly be set before the reader in their 
true light within the space at our command. It will he 
prudent to confine our attention to the innovations affect- 
ing — (1), the general law of contract; (2), three very 
peculiar kinds of contract, viz., pledge, mortgage, and the 
contract between landlord and tenant; and (3), certain 
remarkable instances in which contracting parties are enb- 
jected by mere operation of law to additional non-con- 
tractual obligations; warning the reader at the same 
time, that the branch of law which is here dismissed in a 
few scanty paragraphs, is the one of all others which Jias 
most constantly expanded itself with every advance in 
civilisation, and which has been thought by some jnrLstB 
to be destined ultimately to monopolise nearly the whole 
field of jurisprudence. 

Modes of Creating Contracts, — ^In the laws affect- 
ing contracts generally, the points which have given zise 
to most discussion and altecatlon have boon the modes of 
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cieatmg them, and tlie exceptions to the general rule in 
faTonr of enforcing all contracts freely entered into for 
Buhstantial consideration. In regard to the first point, 
contracts^ by deed are likely to go more and more out of 
Cushion, since they have lost, as we have seen (p. 213), 
their ancient priority over other claims against a dead 
man's propeiiy, and since corporations, whose contracts 
are required to he by deed, have almost ceased to be 
created, their place being supplied by such unincorpor- 
ated companies as we shall have to describe, which can 
contract through a duly authorised officer without deed. 
Even as to the old-fashioned corporations, the exceptions 
have become so extensive, as to leave very little import- 
ance to the rule itself. The requirements of the Statute 
of Frauds as to writing and signature (p. 52) have been 
extended to several new kinds of contracts by subsequent 
statutes, of which the chief is known as Lord Tenterden's 
Act (9 Geo. lY. c. 14). 

Usury Laws. — ^With regard to the second point, the 
list of contracts which the law refuses to enforce has 
undergone considerable alteration both by omission and 
by addition. Thus in 1833, the very next year after 
Bentham's death, his exposure of the folly and ii]justice 
of forbidding lenders to accept such interest for their 
money as borrowers might think it worth their while to 
offer (p. 14'^), which had been the best executed enter- 
])i-i:)C of the first half of his life, began at last to bear 
])ractical fruit in the shape of legislation. By an Act of 
that year, bills of exchange and promissory notes payable 
at short dates weie exempted from the operation of the 

' The word ^ contract " is here used as opposed to, not as including, 
"conveyance" — i.e., transfer of property, — for, as has been stated 
(p. 204), modem legislation has rendered deeds even more indispens- 
able than before for the conveyance of real pto^^cxt^ ,«& ^(2ds^ ^s&VeslN^^ 
raoft valuabJc and pannanexit kinds of ]^enoi\fli igtro^^ecVj . 
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usury laws; and in 1839 this exemption was extended 
to all loans of money above £10 not secnred on land. 
These Acts were intended to be only temporary and 
experimental, but they were continued from time to 
time, as the experiment seemed to answer, until at last, 
in 1854, they were superseded by a general enactment 
entirely repealing all that remained of the laws against 
usury. 

Wagers. — As early as 1780 the judges had determined 
that a wager connected with a game, such as ^'hazard," 
which was itself illegal, could not possibly be tried in a 
Court of law; one of them. Lord Loughborough, on that 
occasion entertaining the bar with a solemn profession of 
entire ignorance and abhorrence of an amusement which 
was known to be a favourite one with the princely and 
noble circles in which he delighted to move, and one at 
which scandal related him to have sat up far into the small 
hours of the very morning on which his tirade was 
delivered. The noble writer who retails this story (Lord 
Campbell) goes on to relate with just pride, how the 
general rule that wagers were enforceable remained stick- 
ing in the Common Law for another seventy-five years ; 
how sorely the judges were puzzled to find excuses for 
evading it, and for refusing to try any trifling, ridiculous, 
or insoluble question which a wag might choose to raise 
in that shape; and how at last he himself, in 1845, 
procured the passing of an Act which rendered all agree- 
ments by way of gaming or wagering absolutely unenforce- 
able. At the present day, when a betting man speaks 
of his lost wager as "a debt of honour," if he means 
thereby to imply that he is rrwre bound in honoi^r to 
discharge it than to pay his butcher or his baker, he is of 
course insinuating what is utterly false and immoral; but 
if he simply means that the former debt can only bind 
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Lim, it at oil, through his eenee of honour, and is not 
enforceable at law, hs is correctly describing the law as it 
i IB and as it ought to be. 

Stock-Jobbing. — Tn connection with the subject of 
wagers it should be lueutionecl, that buying and selling 
shares on the Stock Exchange, not with a view to an 
actual transfer, bat to tlie payment of "diiTerencea" accord- 
ing as the market pri:;e of the Bliarea might be higher or 
I lower at the time of Bettlenient, had been forbidden by 
an Act of Geo. II., known as Sir John Barnard's Act, as 
' being a pernicious form of gambling, but tliat Act was 
repealed in 1800 as injurioua to legitimate commeivie, and 
such contracts became again legaUy enforceable, 

Contracts in Restraint of Trade, — The old prin- 
ciple of the Cowmoii Law, that contracts not to exercise a 
trade or business were, with certain exceptions, void as 
being against public poUcy, received a rather alarming 
application in the years 1S67 and 1868 to the affairs of 
trades' unions, by two decisions {Hoi-nfiij v. Close and 
' Fairer v. Clam), which seemed to imply that the rules of 
;' such onions were not only unenforceable as contracts, but 
' illegal, if not in the sense of being criminal, at least in 
( the sense that money entrnsted to an officer of a trades' 
• union whose rules contemplated auch a purpose as the 
I support of a strike might be embezzled by him with 
i impunity. The terror and dislike inspired about that 
time by a number of murders and outriige^ committed at 
( Sheffield and elsewhere in connection with trades' unions 

i contributed probably to delay the removal of this in- 
justice, which was at last efl'ected by the Trades' Union 
Act. 1871. Tills Act also declared that agreements in 
restraint of trade were neither criminal not so unlawful 
' as necessarily to vitiate any agreement or trust collateral 
to them, though it guarded itself against making agree- 
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ments between workmen not to work except on their own 
terms legally enforceable. 

Truck. — This means an agreement by a workman to 
receive the whole or part of his wages in kind. It was 
found that the effect was apt to be oppressive, enabling 
the employer to force his own perhaps inferior goods on 
his workmen at an exorbitant price. A number of Acts 
were passed in the usual tentative fashion to restrain the 
practice in one trade after another, which were consoli- 
dated by the Truck Act of 1831. A commission has 
lately been appointed to inquire into alleged defects in 
the working of this Act, which will probably lead to farther 
legislation. 

Partnership. — ^The laws relating to private partner- 
ships were passed over in the first part of this work, as 
presenting no very striking features for praise or blame ; 
but a serious flaw in them was brought to light through 
the same peculiar tendency of our modern life which 
forced itself upon our notice in the two preceding para- 
graphs. When the constant, organised strife between 
employers and workmen led thoughtful men to try ex- 
periments in the direction of harmonising the interests of 
the two parties by making the wages of the workman 
depend on the profits of the employer, it was discovered 
that the law as it stood presented an almost fatal bar to 
such experiments, since any such arrangement would 
render the workman liable, as a partner, to all the eights of 
his employer. The difficulty was first reduced to narrower 
limits by means of judicial decisions, partially overruling 
the earlier ones, and at last taken away altogether by 
legislation (1865). The same Act abolished certain other 
involuntary partnerships, based on the same principle, 
that an agreement to share profits is a contract of part- 
nership. 
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Pledge. — The shape which this coatract most com- 
monly ossnmes is that of pawning some article of wearing 
aiiparel or furniture in consideration of the loan of a aum 
conaidfcrahly under its value, the article to helong ahao- 
lutelj to the pawnbroker nnlees redeemed within a year 
by payment of its full value. Bentham pointed out in 
hia Defence of Usury that pawnhrokini; was in fact a form 
of usury, and that the law was therefore inconsistent in 
permitting it ut all. The Legislature seems to have taken 
the hint from him or from some one else ; his pamphlet 
was written in 1787, bnt not printed till 1816, and in 
1789 an Act was passed, which, among other regulations, 
fixed a maximum scale of charges wSich it was penal to 
exceed. This restriction has outlasted all the other laws 
gainst usury, and is retained in a, modified form even in 
the lost Pawnbrokers' Act, pas.*ed in 1872, in defiance of 
the generally accepted principles of free trade. 

Mortgage. — The general tendency of modem legisla- 
tion has been to treat this transaction simply as a transfer, 
collateral to a contract of borrowing, of so much of the 
rights of ownership over lanii, or some other permanent 
thing, as will enable the lender to repay himself the loan, 
with interest and expenses, and no more. Thus a power 
of gals is now a necessary incident to every mortg^e, 
instead of depending as formerly on express contract ', 
while, on the other hand, the process of forecloeure, 
or^inally the main object of the mortgage, and that to 
which it owed its name, as that whereby the " pledge" 
became "dead" to its original proprietor {p. 54), dwindled 
dawn to notlung but a particularmethodrif arriving at asale. 
fi'evertheleBs, we still retain what modern men of science 
would call a " survival," in the shape of a formal transfer 
to the mortgagee of tbe legal ownership, purporting to be 
aiwolate and final onlesa the debt bo paid within six months. 
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Landlord and Tenant. — The changes in this part of 
the law which have heen proposed, discussed, and fore- 
shadowed hy legislation elsewhere, are of a very extensive 
character, hut the changes which have heen actually cairied 
out in England are of quite second-rate importanca The 
tremendous possibilities of oppression involved in the 
English theory of land-owning have led comparatively few 
politicians to question the right itself, hut have led a good 
many more to advocate considerable restrictions on the 
freedom of contract between parties so unequal in power. 
For instance, there has long existed a powerful agitation 
for the abolition of the game-laws, — a measure which, as 
between landlord and tenant, would be perfectly inopera- 
tive unless accompanied by a refusal on the part of the 
State to enforce any contract whereby a tenant gives the 
exclusive right of sporting to his landlord. 

The Irish Land Act. — In Ireland, where the laws are 
generally the same, but certain historical causes render any 
defect in them productive of far more immediate and prac- 
tical injustice, a sweeping change in the relations between 
landlord and tenant was one of the measures by which the 
Gladstone Government endeavoured to produce a better 
state of feeling in that part of the United Kingdom. 
With the Irish Land Act of 1870 we have here nothing 
to do, except in so far as it may be thought to foreshadow 
either some similar limitation on the freedom of contract 
in England, or some redistribution of proprietary rights in 
the soil; or, thirdly, some economical change which will 
enable tenants to secure for themselves by contract a 
greater fixity of tenure. The characteristic feature of that 
Act is, that contracts by which the tenant surrenders the 
rights to compensation for improvement or to security 
against eviction, with which the Act itself invests him, 
are declared to be, generally speaking, unenforceable. 
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Oarriers. — Persons of this class were in 1830 exempted 
from their extra-contractual Common Law liability for the 
loss of certain specified kinds of property exceeding £10 
in value, unless the value should have been declared at 
the time, and an increased charge paid accordingly. With 
respect to the carriage of other kinds of property, the next 
change, made in 1854, was rather in the opposite direction, 
forbidding railway and canal companies, to whom alone 
it applied, to limit their Common Law liability by any 
general notice, though they might still do so to a reason- 
able extout by special contract in writing with each indi- 
vidual Similarly, 

Iniikeepers were in 1863 exempted from liability 
for goods brought into the inn above the value of £30, 
Tinless entrusted to them with special precautions (p. 57). 

Absolute Duties. — A good many new positive, abso- 
lute duties have been laid upon us in the present century, 
but most of them are here omitted as purely political or 
economic. We may. observe, however, that Bentham's 
strong and constantly expressed opinion as to the import- 
ance of regutratlon as a mode of facilitating all kinds of 
legal proceedings has at last fully impressed itself on the 
public mind. Tattooing, indeed, as a security for personal 
identification, is not as yet even encouraged, much less 
made compulsory as he suggested, though the utility of it 
was strikingly illustrated in a recent trial; but the duty 
of registering births has now been thrown on the parents, 
as well as on the official registrar, and the duty of register- 
ing deaths on the relatives or others present at the time, 
or on the occupier of the house, while registration of mar- 
riage is enforced by making it a condition of legal validity. 
The principal modern Acts on the subject are those of 
1836 and 1874. 

On the other hand, the laws for compelling attendance 
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at church or pennitted meeting-house (p. 79),. having long 
been practically disregarded, were repealed in 1846. 

Oath of Allegiance. — ^The duty of taking this oath 
when required, and of acting in the meantime according 
to the tenor of it, in which all other positive absolute 
duties may be said to be comprehended, remains as before, 
but the oath itself has undergone several changes in the 
direction of simplicity and generality, and is now as fol- 
lows: — "I, A B, do swear that I will be faithful and 
bear true allegiance to Her Majesty Queen Victoria, her 
heirs, and successors, according to law. So help me Grod.'' 



CHAPTER IIL 

CHANGES IN THE LAW AS TO WRONGS AND 

REMEDIES. 

L Civil Eemedies and Punishments. 

Civil Remedies. — ^The coarse rule, that compensation 
must always be pecuniary, remains nearly as it was in the 
days of Blackstone; the only concession to Bentham's view 
being that in one case, that of a newspaper libel, a public 
apology, coupled mih a pecuniary payment, is now allowed 
to bar an action. 

It is still the general rule that a civil action cannot be 
brought in respect of a felony, until the felon has been con- 
victed (p. 60), but its operation has become less mischievous 
since all forfeitures were abolished by an Act of 1870, so 
that there is a chance of obtaining compensation after con- 
viction, either by a regular civil action or by a special ap- 
phcatiou under the Act An exception to the rule had 
previously been introduced in 1845, by one of Lord 
Campbeirs Acts, which will be noticed elsewhere. 

Punishments (see p. 61). — Drawing, quartering, 
and beheading remained part of the sentence for high 
treason till 1870, though no heads had been seen on Lon- 
don Bridge since 1745. Dissection of a murderer's body 
was made optional in 1832, and abolished in 1860. 
Hanging in chains was abolished in 1834. In 1868, 
owing to a conviction which hsA loii^ \^^xl ^^^i^^s^'i^ 
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strength, that a public executiSn did more harm by bru- 
talising the spectators than good by its deterrent effect, it 
was enacted that all executions should in future take place 
within the prison, in the presence of certain fanctionaiies, 
and of such relatives, newspaper reporters, &c., as the 
Sheriff should think proper to admit The fact that an 
execution is going on is usually notified to the public by 
hoisting a black flag on the walls of the prison. 

And here it will be well to give a connected view of 
the steps by which, from 1 825 downwards, capital punish- 
ment was gradually restricted within its present limits, 
instead of noticing each separately in conjunction with 
the offenca 

1832. Stealing horses and cattle declared not capital; also 

forgery, except as to wills and transfer of stock 

1833. Housebreaking. 

1834. Eeturn from transportation. 

1835. Letter-stealing and sacrilege. 

1837. Forgery, in the cases excepted in 1832. 

Rioters remaining an hour after proclamation (p. 72). 

Rescuing convicted murderer. 

Inciting to mutiny. 

Smuggling with arms. 

Kidnapping slaves. 
1841. Counterfeiting marks of quality on gold and silyen 

Embezzlement by a servant of the Bank of England. 

Riotous demolition of churches and houses. 

Rape. 
1861. Shooting or wounding with intent to do grieyons 
bodily harm. 

Certain injuries with intent to murder 

Firing dockyards, &c. 

(High treason and murder are still capital.) 
The pillory was entirely done away with in the first 
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year of Victorin; the etocts were generally auperaeded bj 
the treadrjiill about 1 820, without being formally abolished. 
W Hipping. — The punishment of whippinfj haB had a 
more chequered history. During a long period, com- 
menciug some years before the death of Benthnm, the 
current of opinion among statesmen and legislators 
steadily agaiost it, with such effect that in IS60, nbea 
the criminal law was consolidated, it was almost entirely 
confined, as regards civilians, to boys undar sisteen. The 
lafit thirteen years have seen a partial reaction on the sub- 
ject. One dark November an aJarm was raised, in London 
more especially, that robbery with violence was on the 
increase, and in 18G3 an A.ct was passed authorising the 
inSiction of one, two, or three whippings on garottera, as 
they began to be called. The sentence is carried out within 
the walls of the priBon, under much the same conditions as 
to publicity as a capital execution. A detailed descriptiqn 
ie usuaUy published iu the newspapers, and^'ife must hope 
meets the eyes of those whom it is iuttii^ded to frighten, 
and the worst offenders, who hapgpn to be in the prison 
at the time, are sometimes retjuired to be present. The 
severity of the punishment, which may extend to fifty 
lashes, is unquestionable ; its efficiency has been the subject 
of much controversy. Tlte recent report of a majority of 
the judges in favour of its continuance and extension to 
all crimes of brutal violence, mfe-beaiing included, must 
be admitted to be weighty, though not decisive. On the 
other bund, as to corporal punishment in the army and 
navy, the advance towards abolition has been slower, but 
there has been no reaction. Whereas at the commence- 
ment of the ce.ituiy even 1000 lashes were not by any 
means an nnheatd-of punishment, and Bontham's own 
studies were continually disturbed by the shrieks of aoJ- 
dters being punished in the neighbouring barracks, cor- 
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poral panishment can now be inflicted only in time of 
war, and on soldiers in active service; on sailors, who 
may be considered to be always on active service when 
they are on board ship, it can be inflicted only after pre- 
vious degradation to a second class; and it can never, in 
either case, exceed fifty lashes. 

Prisons. — Capital and afflictive punishments having 
been reduced within very narrow limits, the chief burden 
was thrown on the restrictive and compulsory punish- 
ments. If it had not been said, it had evidently been 
felt in many quarters, that the strongest argmnent for 
retaining the old practice of wholesale hanging was the 
extreme difficulty of knowing how otherwise to deal with 
the graver class of crimes. The evils of our home gaols, 
and of our transportation system, had both been effectu- 
ally exposed, as we have seen. Bentham's plan of a 
penitentiary had been tried in name at Millbank, but with 
the omission of nearly all the most characteristic features, 
in a building erected on an unhealthy site at an enormous 
cost. In 1825, by the same Act which converted trans- 
portation from a temporary, half -illegal make-shift into a 
permanent institution, an instalment of prison reform was 
introduced in the shape of rules for the classification and 
separation of prisoners according to age, sex, and crime. 
In 1834 a step was taken towards uniformity of prison 
management by vesting the power of framing regulations 
in the Home Secretary, instead of the judges on circuit, 
and an Act of 1839 fixed the maximum term of imprison- 
ment at three years, and that of solitary confinement in a 
bare cell — as a punishment for prison offences — at one 
month at a time, and three months in the year. In 1838 
a separate prison for young offenders was established at 
Parkhurst in the Isle of Wight. In 1842 a new system 
was tried of separate confinement, not, like solitary con- 
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ftuemeot, as an exceptional aevBrity, but simply as a means 
of preventing the prisoners from corrupting each other, 
and making each more acuessiblQ to religioua and moral 
inflnencea. The system was carried farther at the new 
priaon built at Pentonville, where prisoners, specially 
selected as promising subjects, were sought to be re- 
formed by two or three years of entife seclusion, with 
titUe or no labour, consideruble physical comfort, and 
abundant instruction previously to starting as colonists in 
Australia. Experience ebowed that to keep human beings 
away from the possibility of doing either right or wrong 
is not the way to fit them to do their duty on their 
return to active life. 

Meanwhile the problem of prison management was 
becoming even more pressing than before, since signa 
appeared that the alternative resource of transportation 
might not be always available. Sentences of transporta- 
tion for seven years had long been a sham, — it not being 
worth the cost to take a man to the other side of the 
globe if he was to be brought bock after so short an 
interval. The convict was usually first subjected to 
separate confinement with instruction, •fee, at Millbank 
or Pentonville; then put through a preliminary course of 
hard work, in association with others, in one of the new 
convict establishments at Portland and Dartmoor; and 
lastly, if well-conducted, sent out to Au^trolisi, but when 
there allowed to go at large, under a revocable licence, 
and earn his oivn living, which would, it was hoped, lead 
to his permanent settlement in an honest course of life. 
In the cases to which transportation was found applicable 
at all it was considered not to work badly, as ultimately 
regulated, though in the time of early carelessness and 
iuexperience it bad resulted in frightful abuses of all 
kinds, which had very nearly caused its abandonment 
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What did at last put a stop to it, very mucli against the 
wish of most English statesmen at the time, was the de- 
termination of the colonies, now grown into numeiouB, 
wealthy, self-governing, and self-respecting communities, 
not to allow any further addition of so questionable an 
element to their population. The only exception was 
Western Australia, which could only receive a small part 
of the numbers which had hitherto been annuaUy tran- 
sported. There was, therefore, nothing for it but to keep 
our criminals at home, and make the best of them. 

Penal Servitude and Tickets of Leave. — The 
system now adopted, under an Act of 1853, was that of 
'penal servitude^ by which was meant enforced work at 
Portland, Dartmoor, or Bermuda, generally preceded by a 
term of imprisonment with separate confinement. The 
sentences were now fixed at shorter terms than those for 
transportation, and the convicts were encouraged to make 
a decent show of obedience and industry by the hope of 
being let out before the expiration of their sentence on 
ticket of leave, to be forfeited in case of misconduct. Un- 
fortunately, since their detection in any subsequent 
offence was almost certain to involve a sentence as long as, 
or longer than, the unexpired part of their original term, 
tlie forfeiture of the licence had no terrors for them, and 
before long the country was alarmed by a remarkable in 
crease of serious offences committed by " ticket of leave 
men." Methods were then adopted for keeping the con- 
vict out on leave under stricter supervision, requiring him, 
among other things, to report himself monthly to the 
police. This rule again was for a time relaxed on the 
ground that it made the convict a marked man, and pre- 
vented him from obtaining employment, but was afte^ 
wards re-enacted with modifications. 

Habitual OriimiieAB,— Til 1S^9 a. new experiment 



\ 
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was tried at tlie uistance of Lord Kimberiey, of subjecting 
"habitual criminala" — defined as tJiose who had been 
twice convicted of any serious offence — to perpetual 
police auperriaion after the expiration of their sentence, 
requiring them to notify to the police every change of 
residence, and reversing in their case the time honoured 
rule that a man is presumed to he innocent till ho is 
proved to be guilty. This Act was repealed, but re- 
enaoted in a different form in 1871 ; a definite term of 
police supervision, following on a period of inipriaonment 
or penal servitude, may now be made part of the sentence 
on an " habitual criminal." At the earae time the Legis- 
lature adopted a measure long and earnestly recommended 
by Bentham, of keeping a register of coDvicted criminals, 
with all possible means of identification, including one 
which had not been invented in his time, viz., photography. 

OenersJ Remarka.— With the result of all these 
various experiments few persons profess to be satisfied. 
Tiie problem is still earnestly debated, and in 1872 a 
congress met in London to compare the views and experi- 
ences of philanthropists of all nations. To suggest any- 
thing fresh on the subject would be quite beyond our 
province; but it is not so to remark, that in England at 
least no trial has yet been given to the most essential 
parts of Benthum'a system, viz., (1), work stimulated by 
both puuialiment and reward up to the point at which it 
would really pay the cost of the estabhsliment, the 
expenses of prosecution, and perhaps also compensation 
to the persons injured by the crime; (2), free admission 
of visitors, in order at onco to stimukte improvement, to 
check abuses, and to increase the deterrent effect of tlie 
punishment 

Teohnioal Olaeaiflcation of Offences, — Benefit 0/ 
elerj/n having been fin;illy abolis\nsi m \%'n , '<!niii ij«isi£a- 
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ment of treason having been stripped of all its peculiar 
terrors, felony no longer involving either death (except 
in the case of murder) or forfeiture of goods, and mis- 
demeanors involving sometimes penal servitude for five 
years, while felonies are often disposed of in a light and 
summary fashion by a police magistrate, the old division 
of crimes into '^treasons, felonies, and misdemeanors," 
has lost all the little utility it ever possessed, though it is 
still marked by a difference in the form of oath administered 
to the jury, and by certain irrational distinctions inci- 
dentally connected with arrest and with accidental 

homicide. 

II. Public Wrongs. 

Attacks upon the Person of the Sovereign. — 

In 1842, an insane attempt to frighten or injure the young 
Queen Victoria led to the passing of a statute providing a 
suitable punishment for such acts in cases not sufficiently 
grave to be dealt with as high treason, namely, penal ser- 
vitude for not more than seven, or imprisonment for not 
more than three years, coupled with whipping. The Act 
has since been put in force once only, in the case of a boy 
named O'Connor, who in 1871 presented an unloaded 
pistol at the Queen, in hopes of frightening her into sign- 
ing an order for the release of the Fenian convicts ; and 
in that case the whipping was remitted by the special 
request of Her Majesty.^ 

Treason-Felony. — On the other hand, the Irish 
rebellion of 1848, coming at a time when England had 
fairiy entered upon a policy of conciliation, and was not 
at all disposed to engender fresh hatreds by inflicting the 
full penalties of high treason, led to the passing of 11 and 
12 Vict. c. 12, by which the Act of George III., convert- 

^ The boy is now under treatment as a lunatic, though that plea 
was set up in vain at the tiiaL 
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iiig the purely political offences fonneriy treated as " con- 
structive " treasons into actaal Btatutory treasons (p. 69), 
was repealed as to that part, and Hucii otfences were made 
felonies only, punishable at the utmost with penal servi- 
tude for life ; afitual attempts to murder the aovereign, 
and actual levying war, remaining high treason as before. 
One of the insu^ente sentenced under this milder law 
roseafterwaids to be prime minister in one of the Australian 
cojoaies, and returned to Ireland to preach loyalty to a 
younger generation. The insurgents of 1868 were dealt 
wijh partly under this law, partly aa ordinary murderers. 

Foreign Enlistment. — In the American eivU war 
(1861-1865) the existing law of this country, based on 
59 Geo. III. c. 69, was found difficult to work so 
as to preserve an impartial neutrality accordijig to the 
rules of international law, as was shown when, after 
one ship of war, partially equipped for the phrpoae 
in an English dockyard, had started on Si'career of depre- 
dation against a friendly nation, the Government vainly 
endeavoured to justify in an English court of law their 
seizure of two other ships whose destination was no 
loriously the same. Hence " The Foreign Enlistment 
Act, 1870," under which, among other things, a ship of 
war built or equipped for the use of a belligerent is liable 
to be forfeited. 

Offences against Publio Tranquillity.— Of the 
"Six Acts" mentioned at p. 168, the lirat is stUl law, 
modified by the easy terms on which the formation of 
volunteer corps has been authorised since 1859. Those 
relating to the seizure of arms and publio meetings expired 
as we have seen; those affecting the freedom of the press 
remaiueii substantially unaltered till 1869, when they 
were repealed in company with eevetal otbei &\x&M!uab vJC 
a aintjliir tendency. 



232 History of Modem English Law 

Offenoes against Public Jnstioe. — A person may 
now be conyicted of perjuTy, or at least of an offenoe 
punishable as perjurj, in a great number of cases nnder 
modem statutes without taking any oa^A, since modem 
feeling has run strongly in favour of restricting the use of 
oaths, and dispensing with them altogether whenever they 
are not in accordance with the religious convictions of the 
witness. 

Coins, Weights, and Measiires. — Coinage offences 
are now entirely separated from the law of treason, and 
regulated by one of the six Criminal Law Consolidatian 
Acts of 1861. The maximum punishment is penal servi- 
tude for life. With regard Xo false weights and measiares, 
in 1859 it was made penal to sell, even openly and with 
full notice, by any measures of capacity other than the 
imperial ones £xed by that statute; an exception was 
afterwards introduced in favour of persons who might 
prefer to use the metric system, a privilege which seems 
to be seldom exercised. 

Protection of Health. — ^Increased attention to wrongs 
affecting the community at large (p. 80) has been a special 
characteristic of the present generation. The course of 
modern sanitary legislation, commencing, so far as general 
measures are concerned, with the cholera years of 1848-9, 
though it belongs mainly to a department of law not in- 
cluded in the present work, has of course involved incident- 
ally the creation of a great number of new offences which 
we cannot stop to particularise. The progress of manufisus 
turing industry, necessitating many processes more con- 
ducive to wealth than agreeable to eye, ear, or nose 
(besides polluting rivers and spoiling vegetation), and 
coinciding with the rapid growth of the metropolis and 
other large cities, has given a great deal of work to the 
Courts both criminal and civil, both of Common Law and 



Public Wrongs 233 

Equity, in adjustiDg delicate qnestiQiis of light between 
the coQuniinity and the individual, and also between 
public intereste of different kinds. Thus the law of 
nuisance has attained a degree of importance quite un- 
known to Blackstone. The adidteraUan of food was 
raised from a private to a public wrong (in other wordb, 
made punishable without proof that auy individual had 
suffered) as to flour and bread in 1836, as to all articles 
of food and drink in 1860. By an Act of 1872 the law 
has been made considerably more stringent, and detection 
has been facilitated by the appointment of public analysts; 
but some modification of this last statute seems to be gene- 
rally expected. 

Street Mnsic. — On the other hand, we' have an in- 
stance of a wrong' which could formerly be dealt with 
only as an offence affecting the community at large, or 
else by a dvil action, but which may now be punished 
by the magistrate on complaint of an individual sufferer, 
in the Acts of 1839 and 1864 for regulating street vmsic 
within tJie metropolis, under the latter of which any 
London householder may require an organ-grinder or other 
itinerant musician to desist from playing to his annoy- 
ance, on pain of fine and imprisonment, whereas formerly 
it was necessary to prove in support of the indictment that 
the noise was generally disliked by the neighbourhood. 

Other Offenoes affectizig i^e Caxnzniinitj. — 
The imaginary offences of forestalling^ engrossing, and 
regrating (p. 81), with some others, were removed from 
the statute-book in 1844, — an earnest, as it were, of tbe 
approaching repeal of the com laws. 

An Act giving extensive powers to the police for the 
auppression of the traf&c in obscene literature was passed 
at the instance of Lord Campbell in 1857.^ 

' As to Sunday inding and entertaimnfintB, see Appendix. 
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The curious list of unlawful games mentioned at p. 83 
was quietly eflfaced in 1845. Gambling ^ on the other 
hand, is still so far unlawful that it is a pnnishahk 
offence to provide any public facilities for it; and of late 
years our legislators and administrators have striven hard 
to cope with the ingenuity which is constantly devising 
new methods of evasion. A constant source of dijQ&cnltj 
is the fact that the rich can always gamble to their 
hearts' content without any public facilities, so as to give 
plausibility to the cry, " One law for the rich and another 
for the poor." The State abolished its own lotteries in 
1826, and was thus enabled without inconsistency to 
enforce the already existing laws against other lotteries ; 
but one harmless form, that of Art Unions, in which the 
subscribers draw lots for works of art, has since been 
specially exempted. 

Moreover, several sports, which our ancestors either 
permitted or connived at, have of late been vigorously 
repressed as brutalising and inmioral. As %o prize-fighting^ 
for instance, the alteration has not been in the law, for it 
was always unlawful to be either a combatant or a spectator, 
but in its enforcement, which has only become serious 
and effective within the last ten or fifteen years, since the 
nobility and gentry ceased to patronise the sport. 

Cruelty to Animals. — But the case was different as to 
sports of which the brutality was directed only against the 
inferior animals. To deal with these required not merely 
a new law but an entirely new principle of legislation, 
which was not admitted without considerable hesitation. 
The first enactment bearing on this subject was parsed in 
1822. It applied only to the cruel and improper treat- 
ment of beasts of burden and cattle. In 1833 an Act was 
passed for prohibiting bear-baiting, cock-fighting, &c., 
but only within five miles of Temple B«x^ ^nid it vraa put 
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■olelj on the gronnd of the tendency of those arausements 
to-ptoduce idleness, disorder, and annoyiiiice to the public. 
In 1835 an Act was passed which reduced the penalty for 
ill-treatment of cattle, feut prohihited hear-haitiug and 
similar pastirasB universally, and alao contained provisions 
agwnst the starving of impounded animals, and for the 
regulation of slsughter-houBeB. This is the first Act 
which plainly asserts in its preamble the duty to prevent 
cnielty as such, reciting that " many and great cruelties 
are practised to the great and needless increase of the 
Bufferings of dumb animDls, and to the demoralisation of 
the people," — though it is careful to add, leat these 
should not be thought adequat* grounds for legislation,— 
" and whereby the lives and property of His Majesty's 
aubject« are greatly endangered and injured." In 1849 
the protection of the law was extended to any animal. 
In the debate on that Act Lord Eedesdale stood up in tlie 
House of Lords to defend cock-fighting, " when fairly 
and properly conducted." In 185i an enactment was 
applied to the whole kingdom, which had already been 
fifteen years in force for London, prohibiting tlie use of 
dogs for purposes of draught. Before quitting this aub- 
jt-ct it ia woith while to remark, that the law as it now 
stands contains no definition of cruelty, and applies to 
all animals alike, so tliat fox-huntiny, hattue-shooting, 
tialung, or steeple-chasing might be ell'ectually suppresiscd 
without any change iu the law, if at any time public 
opinion should so far change that individuals could be 
found to prosecute, and magistrates and juries to convict. 
A charge was actually entertained not long ago for ex- 
cessive use of the spur in a horse-race, but the fact was 
held not to be proved. The question, how far viaieedinn of 
animals for scientific purposes should he perTOittftdt-j Wa ^ 
is at present (lti75) under the consiiitti:a,XVoa. ol '£a,'fa».'Q^«sv&>- 
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III. Private "Wrongs. 

Wrongfs affecting Life. — ^The old Common Lawrules 
as to homicide remain unaltered ; the Indian Penal Code 
of 1860 set us an example of a more rational definition, 
avoiding the absurdity noticed at p. 84, but no attempt 
has been made to follow it in this country. Murder is 
now, with the almost nominal exception of high treason, 
the only offence which can be capitally punished under 
the general law of the land ; and even in this case the 
sentence is often mitigated in an irregular fashion by the 
exercise of the pardoning power of the Crown through 
the Home Secretary. Bentham used to say that the 
pardoning power was never necessary unless the law was 
bad, in which case it should be altered instead of being 
retained and violated; as he came ultimately to condemn 
capital punishment in toto, he would doubtless have looked 
upon the present practice as confirming his opinion. The 
uncompromising severity of the law, which always refused 
to see any difference between duelling and ordinary 
murder, has for the last fifty years or so had public 
opinion in its favour, to such an extent that the practice 
is now almost unknown among us, while it is rife in 
almost every other Christian country. The more lenient 
view which Bentham took of it is reflected in the Indian 
Penal Code, which makes it only " culpable homicide of 
the second degree" like our " manslaughter." The For- 
feiture Abolition Act of 1870 has incidentally abolished 
the only part of the old law as to suicide (p. 86) which 
was likely to have any substantial deterrent effect. The 
spread of the railway system, with its large percentage 
of fatal accidents, brought into greater prominence than 
before the want, noticed at p. 87, of a civil remedy far 
homicidei^-z, want wHck ^a& svrp^'^'fe^ ycl \&4t'S by Lord 
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Campbell's Act, under which an action for compensation 
may ba brought on buhalf of the wife, husband, parent, 
or child of a person whose death has been caused liy the 
fault, whellier actually ciirainal or not, of another person. 

Attempts to Commit Murder (see p. S7, riuie). — 
" Thid monstroua omission in the law," says a modern 
writer, " is now supplied in the most characteristic 
louiincr. Four sections of the 24 and 25 Vict c. 100, 
specify as many as ten or twelve ways of attempting to 
CDumit murder, on all of which the same punishment is 
iflflieted. The following section allots the same punish- 
ment to attempts to commit murder hy any other meane 
Ihaa thuEe specihed. in the prccediug Boctiona" (J, F. 
Stephen, General View of the Criminal Law, p. 123). 
And here, perhaps, is the place to notice a conti-overay 
which arose some forty years earher with regard to what 
we may call a yejmrnl attempt to murder or do grievous 
bodily harm, by means of mun-traps and epring-gun». 
In 1820 a stiauge doubt was expressed by several judges 
whether a landowner might not be justified in setting such 
deadly engines in his game-preserves for their protection 
against trespassers, — an incident in legal histoiy which 
has been rendered memorable hy a scathing article by 
Sydney Smith. The Legislature was at last, in 1827, 
induced so far to interfere as to declare the act a mis- 
demeanor, without any specified punishment, practically 
therefore punishable at the utmost with two years' im- 
prisonment, without hard labour. The punishment has 
since been extended to five years' penal servitude^ and. 
of course, if death is actually caused hy such means, 
it ia now manslaughter at the least (p. 84), and murder 
if the setter of the engine had reason to expect such a 
result 

Wrongs affeotmgthe Body,WtTVQt\iSB.— ^^^as. 
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more serious offences of this class ceased to be capital in 
1861, and now come under certain ill-drawn and com- 
plicated clauses in one of the consolidating Acts of that 
year, the effect of which is, however, that most kinds of 
grievous bodily harm intentionally inflicted may entail, as 
the maximum punishment, penal servitude for life. Such 
a case as that to which Fonblanque drew public attention 
in 1847, where a man broke the bones of his wife's nose, 
and struck her on the head with his fist till she became 
insensible, and remained so for two days, but could only 
be convicted of a common assault, for want of evidence 
that any instrumeid had been used, cannot now occur. 
This decision will appear still more striking if it is re- 
membered that not until 1861 could hard labour be added 
to simple imprisonment for a common assault, — ^so great 
was the tenderness of English law to that favourite 
national weapon, the fist. 

False Imprisonment. — To the general rule in 
favour of the personal liberty of individuals neither con- 
victed nor accused of crime, some few exceptions have 
been admitted in connection with our modem attempts 
to legislate against disease and pauperism ; some just and 
necessary, others exceedingly questionable, but which c^p- 
not be here discussed. The Habeas Corpus Acts have 
been suspended several times in Ireland, but never in 
England since 1817. " 

Wrongs aJBfecting Reputation. — ^The decline of 
duelling may possibly be attributed in part to improve- 
ments in the legal remedies for wrongs of this kind, 
for which a challenge had formerly been the unpleasant 
and expensive substitute. A sum of money is no longer 
quite the only legal salve for wounded honour. In the 
first place, the wide publication through the press of all 
legal proceedings makes the verdict itself in a civil action 
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for libel or slander much more like the " atteatatory aatis- 
faction" which Beuthum recommended; in the next 
place, the threat of it may be uaed as a means of extort- 
ing a public apology, and direct encouragement has been 
given to this use, or rather a diaeonragement to the more 
sordid use of it, by an Act of 1843 (one of Lord Camp- 
bell's), which provides that tho fact of an apology having 
been offered before the commencement of the action may 
be pleaded in mitigation of damsgea. The same Act also 
preacribea a process of mised apology and compensation 
by which a newepaper proprietor may save himself from 
liability to an action for a libel inserted in hia paper 
without his knowledge. 

In the criminal part of the law of libel we are in- 
debted to the same legislator, and indeed to the same 
statute, for a still more important iuiprovement. It had 
been a maxim of the lawyers, that on a criminal indicts 
ment " tlie greater the truth the greater the libel;" the 
troer it was, the more likely it was to stick and sting, 
the more likely, thci'cfore, to disturb the peace of society, 
which was the gist of the offence. But in Lord Camp- 
bell's time the world had come to perceive that such 
peaee might be too dearly bought by the social impunity 
of ffilnckguards, especially since tbe heroic remedy of the 
duel could no longer be resorted to for tbeir repression. 
It had come very much to agree with Bentbam, that the 
" public opinion-tribunal," as he delighted to cill it, re- 
quired to be in every way strengthened and purified, as 
the best corrective to all moral evils, and the only pos- 
sible corrective to many against which the magistrate was 
powerless. Expression waa given to this view of the 
matter by the enactment, that a person indicted for libel 
may allege tlie truth of the matters charged therein, as in 
a. civil uctiou, but that the truth " shall not amount to 
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a defence, unless it was for tlie public benefit tbat tibe 
said matters charged should be published." 

Wrongs aflPeoting Property — ^Theft. — ^It would 

oe tedious to enumerate the successive enactments, each 

the eflfect of "wisdom after the fact," by which the 

eccentric gaps in the law of larceny, both as to 

the kinds of things which could be the subject of 

it, and the acts which constituted it (p. 90), were 

gradually filled up. Most of them were passed either 

previous to 1861, or in the Act of that year, whereby the 

whole law on the subject was consolidated. The only 

later addition of importance is an Act of 1868, making it 

theft in a partner to steal the partnership property. As 

the law now stands, though the general rule is that real 

property cannot, be stolen, every sort of real property 

has been excepted which is at all likely to be stolen. 

Similar " exceptions " include, or are intended to include, 

all documents of title which can well be stolen. Dogs 

are specially provided for by one section; while cats, 

parrots, and other pets, are protected by another as 

" animals kept for a domestic purpose." We may have 

the comfort of feeling assured tV'>t if any new kind of 

theft should be invented which cannot be brought under 

any of the existing provisions, another will be added, and 

possibly some day we may have them all included in 

some such comprehensive definition as that of the Indian 

Penal Code : " whoever, intending to* take dishonestly 

any movable property out of the possession of any 

person without that person's consent, moves that property 

in order to such taking." The general punishment for 

simple larceny is now penal servitude for five years or 

imprisonment for two years, with or without hard labour 

and solitary confinement, and, in the case d¥ boys under 

sixteen, with or without whipping. Being a felony^ it 
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involved also, down to 1870, forfeiture of goods. The 
disliaction between grand aiid petty larceny bad been 
abolished; but, on the other hand, larcenies under five 
shillings, iarcenies where the defender pleads guilty, and 
larcenies by children undpr fourteen, may be punished in 
a much lighter manner under the summary jurisdiction of 
magistrates. 

Burglary. — The definition of this, the moat aggra- 
vated form of theft, which continued to be a capital 
offence (if committed by armed men) so late as 1861, 
and is now punishable with penal servitude for life, was 
extended by the Act of that year bo as to include break- 
ing out of a dwelling-house at night, after having either 
actually committed a felony in it, or entered it with 
intent to do bo, whereas the essence of the offence at 
Common Law was the brea/dng aiid entering. The term 
night, which had given rise to much hair-splitting, was 
in 1837 defined to mean the time from 9 f.u. to 6 a.u. 

Qcune Laws. — We find on this subject an exception 
to the generally lenient tendency of modem legislation j 
the increasing prevalence of large game-preaerviug, offer- 
ing continually stronger and stronger temptations to the 
poacher, has necessitated laws of ever-increasing stringency 
to conateract those temptations. See statutes 9 Geo. TV. 
c 69 ; 7 and 8 Vict. c. 29 j 25 and 26 Vict. c. 114; to 
these we may add the 1 and 2 William IV. c. 32, which, 
by vesting the property in game when killed in the 
jiersoa having the right to kill and take the game upon 
the land (p. 137), incidentally Eubjecta the poacher to the 
ordinary punishment for larceny. It is not clear how a 
species of property so difficult to identify and to protect 
can ever be other than a source of discomfort both to the 
owner and to his aeighbours. 

Personation. — Under the Lead of tnitaj'jiropn'ition 
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J>U deceit^ we noticed in onr first part the great severity 
with "which the forgery of written documents^ employed 
as a means of obtaining property, was treated in com- 
parison with other forms of cheating, a severity which is 
still relatively, though not absolutely, as great as before. 
The reasons for this distinction, whatever they may he, 
must apparently apply with about equal force to the 
forgery of a man's personal identity for a similar purpose; 
and on this principle the Legislature seems to have pro- 
ceeded, though in a most partial and capricious manner, 
when in 1828 one not peculiarly atrocious form of the 
ofFence, — ^namely, personating a soldier to obtain his pay 
or prize-money — was made a felony punishable, whether 
successful or unsuccessful, with transportation for life. In 
1865 personating a seaman for a similar purpose (a crime 
one would think of precisely equal moral character) was 
made a misdemeanor, punishable with five years' penal 
servitude. Before that, in 1861, personation in order to 
obtain a transfer of stock or shares had been made punish- 
able (successful or unsuccessful) with penal servitude for 
life. At last the famous Tichborne trial reminded us 
that these are by no means the only objectionable modes 
of personation, and an Act of 1874 makes all personation 
in order to obtain any property (successful or unsuccessful) 
punishable with penal servitude for life. The apparently 
irrational confounding of the attempt with the com- 
pleted offence is perhaps rendered innocuous by the wide 
discretion left to the judge. Otherwise, looking merely 
to the letter of the law, there would be nothing to deter 
any future "claimant" from any amount of perjury, 
forgery, or foul charges against innocent persons, when 
he had once taken the first step in his career of im- 
posture. 
The civil remedies for misappropriation of property have 
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undergone no change of special interest; neither have the 
remedies, civil or criminal, for injuries to property. 

Breach of Contract. — The criminal consequences 
which formerly followed a breach of contract of service 
(p. 97) were, by an Act passed in 1867 for one year, but 
renewed year after year down to the present time, limited 
to — (1), cases of aggravated misconduct; (2), cases in 
which money ordered to be paid in compensation (either 
by master or servant) has not been paid, and cannot be 
recovered by way of distress ; and (3), cases in which an 
express judicial order to fulfil the contract has been 
disobeyed. This last case is especially noticeable as an 
extension of the power of enforcing specific performance 
of a contract, hitherto the peculiar prerogative of the 
Court of Chancery, and exercised even by that Court 
only in a few cases, No other breach of contract is now 
criminally punishable ; and a Government Bill now be- 
fore Parliament proposes to punish such only as cause 
serious ij\jury to the public in certain specified ways. 



CHAPTER IV. 

CHANGES IN THE LAWS RELATING TO 
PROCEDURE AND EVIDENCE. 

L Constitution of the Courts. 

Bentham's Scheme. — On the whole, looking back 
over the achievements in this department of the last fifty 
years, and forward to the changes which may with some 
confidence be expected, we shall find that there is no part 
of English law which has been so completely revolu- 
tionised, and none which seems so thoroughly impreg- 
nated with the mind of Bentham, as that which forms the 
subject of the present chapter. If we set ourselves to trace 
shortly the fate of each separate portion of his great scheme 
of reform, we shall come first, according to the order pre- 
viously adopted (p. 151), to the Judicial Establishment. 

County Courts. — The reader will remember that 
Bentham had constantly advocated the substitution of 
local " single-seated " tribunals with universal jurisdiction, 
for the system prevailing in his time of Courts either cen- 
tralised or itinerant, with the responsibility divided be- 
tween two or more judges, dealing only with certain kinds 
of cases, and even with those only after the preliminary 
work had been done by others ; this plan, however, found 
very little favour in his lifetime. The Courts of Bequests, 
which were the only models he could point to, were too 
jealously weakened and kept down to become really effi- 
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oien^ and were then scouted for their inefficiency; though, 
in spite of all drawbacks, so urgent was the need felt for 
aomething of the kind, that forty-six new ones were estab- 
lished between 1801 and 1846 (making 100 in all) by 
separate Acta of Parliament, for particular localities, at 
the special request of the inhabitants. In 1 833, however, 
a general system of local Courts, for email debts only, was 
recommended by a Eoyal Commission; seyeral abortive 
attempts were made in successive years to carry this re- 
commendation into effect, which was at last done by the 
Act of 1846, introduced by Lord CottenLam as Lord 
Chancellor. Under this Act the jurisdiction of the new 
Couita was limited to Common Law cases, where the sum 
in dispute was not more than ^20, and even as to those 
there were several important exceptions. The new Courts 
adopted the name, though not the constitution or procedure 
of the ancient and disused County Courts. In 1850 the 
limit was raised to £50, and more effectual means were 
taken to deter plaintiffs from bringing petty cases into the 
Superior Courts. In 1856 these Courts were enabled to 
try almost any question by consent of both parties; while, 
on the other hand, a case witbin the limits might be re- 
moved into a Superior Court at the will of the defendant 
on his giving security for the costs. In 1 837 their juris- 
diction was extended to actions relating to wills or intes- 
tacy, where the property in dispute should not exceed 
jeaOO if personal, £300 if real; in 1865 they were em- 
powered to deal with such questions as had hitherto come 
into the Court of Chancery, involving any amount up to 
£500; and by Acts of 1868 and 1869 an Admiralty 
jurisdiction almost equally wide {as to matters arising at 
sea or abroad) was conferred upon those of maritime dis- 
trieta. {Their Bankniplcij jurisdiction will be noticed 
further on.) There are now 500 of these Couito, served 
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by sixty judges, eacli of whom sits on successive days in 
the different Courts which compose his circuit He gene- 
rally sits alone, according to Bentham's plan, but a jury 
of five may be had in most cases if asked for. The pro- 
ceedings are of so simple a character, that it is seldom 
necessary to employ even an attorney, much less a banis- 
ter. Larger proposals in the direction of localisation 01 
civil tribunals have been much discussed of late. 

Local Criminal Ck>urts. — ^We have seen that for 
criminal purposes the necessity of the case had caused the 
locahsing principle to be applied much earlier, notwith- 
standing serious objections on the score of danger to 
liberty, through the gradual extension given to the «tfm- 
Tnary jurisdiction of two or more Justices of the Peace in 
Petty Sessions, in addition to the more ancient and re- 
spectable jurisdiction of the Quarter Sessions. Of course, 
with every addition to the powers and responsibilities of 
these magistrates, every deficiency in their intellectual and 
moral qualifications came to be more keenly noted and 
seriously felt; the more so as the people had at every 
assizes the opportunity of comparing " Justices' justice" 
with that dealt out by the best trained intellects in Eng- 
land. The " Great Unpaid " became, justly or unjustly, 
a bye word for ignorance, rashness, and class prejudice. 
A remedy was sought in the employment, in London and 
in other populous places where the inhabitants expressed 
a desire for them, of trained lawyers as stipendiary magi- 
strates; and here also Bentham's maxim of undivided 
responsibility was followed by enacting that one stipen- 
diary magistrate should have all the powers vested in two 
or more of the unpaid at Petty Sessions. The first dis- 
trict for which such a magistrate was appointed was that 
of the Staffordshire Potteries, in 1839. 

Superior Courts of Common Law. — ^In the con- 
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atitutjon of theee tribunals, the only important cliangi's 
have been the extension, in 1830, of the English Circuit 
system into Wales; the creation at the same time of three 
additional judges, one for each Court, and of three more 
in 1868, the latter increase being a coneeqncnce of the 
new jatisdiction conferred upon them for the trial of 
election petitions, formerly heard by the House of Com- 
mona itself; and lastly, the creation, in 1834, of a new 
Central Criminal Court (or offences committed in tlie 
metropolis and certain parts adjoining, and also for 
offences committed at sea or abroad, which is presided 
over by any of the superior judges who happen to be 
disengaged, in conjunction with certain other officials. 

Chancery Courts. — In regard to the Court of Chan- 
cery thero has been more innovation The appointment, 
already noticed (p. 164), of a Vice-Chancellor, in 1813, 
proved quite inadequate as a remedy for the eyila com- 
plained of. In 1841, when the Equity side of the 
Exchequer Court was abolished, two more Vioe-Chau- 
cellors were added, also sitting separately, making, with 
the Master of the Rolls, four distinct Equity Courts of 
original jurisdiction, and leaving to the Lord Chancellor 
only an appellatfi jurisdiction intermediate between these 
and the ultimate appeal to the House of Lords. In 1851 
the appellate Court was strengthened by the addition of 
two Lnrdg Justices, who eit together either with or with- 
out the Lord Chancellor. 

Bankruptcy Courts. — Down to 1831 this claas of 
business was entrustc-d to commissioners appointed sepa- 
rately for each case by the Lord Chiincellor. A number 
of permanent commissiouers were appointed in that year 
for the London districts, and afterwards for country dis- 
tricts also, each of whom could act separately, when once 
eet in moljon by tlie Jiat of the Lord Chancellor, but 
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subject to the control, first of a Court of Review in Bank- 
ruptcy , and afterwards of one of the Vice-Chancellora. 
This arrangement was considerably modified in 1861, and 
still further in 1869 ; the commissioners being all abo- 
lished, the country business being transferred to the 
County Courts, and the London bankruptcies being 
administered by a Court presided over by a Chief Judge. 

Ecclesiastical Courts. — In 1857 the Ecclesiastical 
Courts were shorn of their most important fanction& 
Their jurisdiction (p. 120) as to wills and as to the 
distribution of personal property on intestacy was trans- 
ferred to a new Court of Probate, a subordinate juris- 
diction being vested, as we have seen, in the County 
Courts; while that relating to matters between husband 
and wife was given to the closely connected Coui't for 
Divorce and Matrimonial Causes. They have thus been 
reduced nearly to the level of Courts Martial, dealing 
only with clergymen of the Established Church in their 
professional character, as those Courts deal with soldiers 
and sailors; and as such they no longer concern us. 

High Court of Admiralty. — On the other hand, 
this Court received in 1861 an enlarged jurisdiction, and 
now ranks on an equality with the Superior Courts of 
Common Law and Equity. 

Supreme Courts of Appeal. — It was a critical 
moment in the history of the House of Lords as a judicial 
body, when the case of the Irish agitator O'Connell came 
before them on appeal from a conviction for sedition 
(1844). Several of the lay peers, who could not bear to 
see a man whom they considered so dangerous escape 
punishment on a purely technical point, expressed an in- 
tention of voting; but it was strongly pressed upon them, 
that by custom, though not by strict law, the judicial 
functions of the House had long been discharged excla- 
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sively by the peers who were, or had been, judges, and 
that in no other way could its decisions be kept consis- 
tent, and command respect. They withdrew, and left 
the matter to the Law LordSy who decided in favour of 
O'Connell; and &om that time no attempt has been made 
to infringe the important principle then asserted; which is, 
indeed, the only condition on which such a Court of appeal 
as the House of Lords could possibly be tolerated. 

As the Law Lords are to the House of Lords, so is the 
Judicial Committee of the Privy Council^ as remodelled 
in 1833, to the whole of the anomalous body described 
as the Queen in Council, which is nominally the supremo 
Court of Appeal from the Ecclesiastical, Admiralty, and 
Colonial Courts. 

IL Rules op Procedure.. 

. Fusion of Common Law and Equity. — ^Before 
examining the unconnected improvements which have 
been from time to time effected in the procedure under 
each of the rival systems, it will be convenient to mark 
the steps by which, while continuing to be administered 
in distinct sets of Courts, they have nevertheless been 
gradually assimilated, each in turn borrowing the charac- 
teristic methods of the other. Thus, 

Common Law has borrowed from Equity — 

Written interrogatories (p. 1 1 9). 

Powers of compelling either party to disclose, and offer for 
inspection any relevant documents in his possession (ibid.) 

Lijunction to prevent the continuance of a wrong or 
breach of contract (p. 96). 

Permission to plead certain matters by way of defence, 
which formerly could only have been made use of in 
Equity as grounds for an injunction to stay the pioceed- 
iugs at law (p. 120). 
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All these new powers were given by the Common Lorn 
Procedure Act of 1854. By the same Act provision was 
made for dispensing with trial by jury in civil actions at 
Common Law, in all cases with, and in some cases even 
without, the consent of both parties. 

On the other hand, Equity has borrowed from the 
Common Law, under the Chancery Amendment Act of 
1858, and the Chancery Regulation Act of 1862 — 

Trial by jury (optional in certain cases, but not often 
resorted to). 

Oral examination of witnesses in open court. 

Assessment of damages for wrong or breach of contract 

Besides which the Court of Chancery is now bound, as 
a rule, to determine any question of law which arises 
before it incidentally, instead of sending it to be tried at 
Westminster. 

Further Fusion in Prospect. — But aU these tenta- 
tive measures are soon to be superseded by an entirely 
new system, created by the Judicature Act of 1873 — the 
operation of which has, however, been postponed till the 
autumn of 1875. One Supreme Court of Appeal is to 
take the place of the House of Lords and the Judicial 
Committee of the Privy Council ; below which there is 
to be one High Court of Justice, of which the existing 
Superior Courts of Equity and Common Law, including 
the Courts of Assize and Nisi Prius, will be considered 
as merely convenient divisions for the despatch of busi- 
ness, the same methods of procedure being available 
for each and all as occasion may require, and each being 
empowered to determine every question of fact, law, 
or equity, which may arise out of the case before it ; 
though, to begin with, suits are to be initiated in that 
branch which, according to the old division, would be 
most appropriate. So iac aa >^^ «»\\}c>%\."asi.\k^^ Toisa ^t Isiw 
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and eqnity differ, the latter are, of course, to prevail as 
they haye done heretofore. The ''fusion" is still so 
fjBur incomplete that parties will have to distinguish in 
theit pletzdings (p. 116) between their rights at law and in 
equity, though both will be adjusted by the same tribunal, 
and in the same suit 

Simplification of Procedure. — Independently of 
fusion, a steady course of improvement, chiefly in the 
direction indicated by the above heading, has been going 
on for some forty years and more in the Courts both of 
Common Law and Equity. We have not space for more 
than a few salient points. 

Courts of Common Lata — Civil Procedure, 

The celebrated speech of Lord (then Mr) Brougham in 
fche House of Commons in 1828, which by the way was 
very far from giving satisfaction to Bentham, whose dis- 
ciple he was generally proud to call himself. 

First, second, and third reports of the Law Commis- 
sion (1831, 1851, 1853). 

The Common Law Procedure Acts of 1852, 1854, and 
1860, mostly based on tho<^e reports, the general effect 
of which has been to remove unnecessary formalities, to 
enable the plaintiff to choose his form of action at a 
later stage in the process, and to enable mistakes in the 
form of the pleadings to be cured in almost every case 
by leave to am^nd, of course at the expense of the party 
in fault 

Limitation, in 1869, of arrest before judgment to the 
cases in which it is absolutely necessary for the ends of 
justice. 

Criminal Procedure, 

Similar liberty of amending the indictment, and dia- 
regard of unimportant variances (p. \\\V 
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Thorougli remodelling and consolidation of the rules 
for procedure of magistrates in the exercise of their «um- 
mary jurisdiction, and also in \hieix preliminary examina- 
tion of persons accused of graver offences, previous to 
their committal for regular trial at Quarter-Sessions or 
Assizes, hy two Acts passed in 1848, and known as 
" Jervis's Acts." 

Prisoner allowed to he defended hy counsel on charge of 
felony (p. 107), though stiU only at his own expense (1836). 

To the ahove alterations already effected, we may add 
the fact that Grand Juries have heen known of late, in 
one or two instances, actually to "present" that their 
own abolition would be a public benefit, — an indication, 
as we may conjecture, that their fate will not be very long 
delayed. 

Equity Procedure, — The principal changes in this de- 
partment bear date as follows : — 

1850 : Sir G. Turner's Act, enabling parties amicably 
disposed, but doubtful about their rights, to agree upon a 
special case to be submitted for the opinion of the court 

1852: (1.) The Master in Chancery Abolition Act, put- 
ting a great deal of responsible work, hitherto left to a 
subordinate ofl&cial, imder the immediate superintendence 
of the judge — a partial application of Bentham's principle, 
according to which every step in the inquiry should be 
personally directed by the individual responsible for the 
final decision. 

(2.) The Improvement of Jurisdiction of Equity Act, 
containing a variety of innovations as to the form of the 
bill of complaint, and other written statements of the par- 
ties to a suit, and as to the proceedings in Court 

1860: (1.) The CJiancery Evidence Commission Act, 
empowering the Lord Chancellor, with the advice of the 
o^er Chancery judges, \« tt^m<ft Tifir« tvjXss^ l<jit takim^ 



Rules of Procedure 253 

evidence in Chancery salts — the general piinciples, how- 
ever, being laid down for them by Patliament. 

(2.) The Consolidated Ordms of the Court of Chancery, 
being the rules framed in compliance with the laat-men- 
tioned Act, under the direction of Lord Campbell as Lord 
Chancellor. 

1872: Transfer to the Paymaster of the Treasury of 
the moneys, amounting collectively to about tvpenty-two 
milliona, which the Court of Chancery finds it convenient 
to take charge of, from time to time, ia connection with 
pending suits. The Court has thus, in fact, constituted 
the Government its banker. 

Trial by Jury. — We have reserved to the last this 
crowning glory, as it has generally been thought, of our 
English procedure. Of its past history, during the short 
period with which alone we are concerned, there is very 
little to he said. We have seen already how its applica- 
tion has been restricted in one direction and extended in 
another; withdrawn, in favour of the summary jurisdiction 
of magistrates, from an increasing number of minor ofTencea, 
or what are supposed to be such; dispensed with in civil 
cases by consent of both parties, and sometimes refused 
to them under the system of compulsory reference; but 
on the other hand estended, at least permissively, upwards 
into the Courts of Equity and downwards into the new 
Connty Courts. The internal mechanism of the institu- 
tion ia still not very diiierent from what Bkckstone de- 
scribed. The qualifications and grounds of exemption for 
jurors were resettled in 1826, ngnin in 1863, aad again in 
1870; the tendency of each successive change being, on 
the whole, rather to contract than to expand the area from 
which jurymen have to be drawn. The rule that the jury 
were to be confined without food, drink, candle, oc fi-ic,*-^ 
tluiy could agree upon a unammoas "jutiiiJi^., 4.eaw&ft&.Vi 
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Bentham as " perjury enforced by torture," has been set 
aside without express enactment, and the modem practice 
in such a case is to discharge the jury and grant a new 
trial But the requirement of unanimity is still retained; 
its abandonment was recommended by the Common Law 
Commissioners above mentioned, and the experiment 
seems to have been approved in India after ten yearsf 
trial, but the old English pracitice is still not without, 
strong arguments in its favour and able defenders. The 
remimciutiou of jurors has been somewhat increased of 
late, but great complaints are still made of hardship to 
those who are compelled to attend, and of frequent eva- 
sions of the duty. 

It has become quite a trite saying that " trial by jury 
is itself on its trial," and a time seems to have come when 
its principle should either be definitively abandoned, which 
would be a step of extreme gravity, or be much more 
thoroughly and impartially carried out. 

Rules of Evidence. — In this, the subject of the best- 
known and most elaborate of all Bentham's works, the 
progress of his principles has also been the most remark- 
able. Our legislation has tended steadily, though slowly, 
to remove one by one the artificial restrictions placed by 
the old law on the natural methods for discovery of truth. 
The very spirit of our reformer breathes in the preamble 
to the 6 and 7 Vict. c. 85 (1843), commonly known as 
Lord DenmaiUs Act : — " Whereas, the inquiry after truth 
in courts of justice is often obstructed by incapacities 
created by the present law, and it is desirable that full 
information as to the facts in issue, both in criminal and 
in civil cases, should be laid before the persons who are 
appointed to decide upon them, and that such persons 
should exercise their judgment on the credit of tiie wit- 
nesses adduced, and on the truth of their testimony," &a 
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Tlie Act goes on to declare that no witness shall there- 
after bo excluded by reason of incapacity from crime or 
inferesi. This was not quite the first step in that direc- 
tion; ae early as 1828 it had been enacted that on a charge 
of forgery the parties interested in the forgery being proved 
might give evidence, and, on the other hand, that a person 
convicted of misdemeanor only should not be disqualified 
from giving evidence; and in 1833 an interested person 
flras allowed to ^ve evidence in an action, subject to the 
condition that he should not moke use of the judgment to 
support his own case in any subsequent litigation. 

The policy thus begiin has since been much more tho- 
roughly carried out. In 1846 the parties to actions in the 
new County Courts were allowed to give evidence on their 
own behalf, and in 1851 the same nde was applied to 
prooeedinga in the Superior Courts. In 1853 husbands 
and wives were permitted to testify for or against each 
other in civil actions; and in 1869 the permission was 
extended to proceedings in the Divorce Court and trials 
for breach of promise of marriage, but not to criminal 
trials. So again with regard to the exclusions counected 
with religious belief or unbelief. In 1833 Quakers, 
Moravians, and Separatists were allowed to affirm instead 
of swearing. An Act of 1837, which did little more 
than confirm the doctrine of Omichund v. Barker (p. 
101), enacted that all persona should be bound by oaths 
token in such form as they should declare to be bind- 
ing on their consciences. The law still required that 
the witness should believe both in a God and in a future 
state of rewards and punishments ; and further, that 
he should either take an oath, or else declare that ho 
belonged to one of the Christian sects which hat! a 
conscientioUB — by which was meant a Scriptural — objec- 
tion to doing so. Some very l^rd ca£&& uEosa T)xt.^!>KX 
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this state of tlie law; and at last, in 1869, any wit- 
ness was allowed to dispense with, the oath on declaring 
that it would have no binding effect on his consciencei 
Several other roles of exclusion, howeyer, which Bentham 
attacked with similar arguments and equal confidence, 
still retain their place in our system; the rules which 
protect the accused in a criminal trial from interrogation, 
and any witness from answers which would criminate him, 
have been abolished in India, though not in England; hot 
the privilege of secrecy accorded to confidential communi- 
cations between husband and wife is still retained in both 
systems. So is the rule against hearsay, though the list 
of exceptions has received some additions in England and 
more in India. 

Flea of ^^Not Guilty" — Bentham's arguments against 
the practice of judges dissuading a prisoner from pleading 
guilty when he is disposed to do so, were repeated and 
popularised after his death by Albany Fonblanque and 
others; but the practice still continues, and is defended on 
the ground that the plea of " not guilty " is really neither 
given nor taken as a protestation of innocence, but is only 
a form of demanding regular inquiry and strict proof. It 
is said also that if this were not done a person conscious 
of having done wrong, and not knowing exactly what 
constituted the legal offence charged against him, might 
plead " guilty " where he ought not to be convicted. The 
reader will judge for himself whether this end might not 
be attained by less questionable means. 

Privileges of Counsel, — ^Here again we commence with 
Fonblanque in tracing a series of emphatic protests on 
behalf of the public against the immorality of advocates 
solemnly affirming their personal conviction of the 
innocence of a client whom they know to be guilty, or 
encieavouring to shield Mm "by dite.ct\n^ gyroundless sos- 
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picion agamst innocent persons. The trenchant remedy 
of Bentham, who wished to put both counsel and attorney 
into the witness-box, and examine them as to what they 
knew about the case, has not been adopted; but increased 
publicity seems to have wrought some, though far from 
sufficient improvement in the tone of the bar on the 
subject 
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CHAPTER V. 

CHANGES IN THE LAWS AFFECTING SPECIAL 

CLASSES OF PERSONS. 

L Disabilities from Cbbed and Nationaltft. 

Dissenters from the Established Church. — 
The fortunes of these bodies would have claimed oni 
attention long before this point if we had still been fol- 
lowing the simple chronological order. For it was by the 
struggles for the emancipation of Protestant dissenters and 
Eoman CathoHcs that the long sleep of the refoiming 
spirit was first broken, — even earlier than any serious 
effort was made for the improvement of the constitntioD. 
Those struggles, however, fill so large a space in general 
history, that the merely legal historian must be contented 
briefly to note the results. 

Relief Acts of 1828-9.— The slight relaxations of 
1812 and 1813 have been already noticed (p. 164). In 
1828 came the repeal of the Test and Corporation Acts, 
whereby almost all civil and military employments, 
including a seat in either House of ParHamcnt, were 
thrown open to Protestant dissenters. In 1829 the 
" Catholic Belief Act " released the adherents of the old 
religion from a great part of the much more serious dis- 
abilities and positive penalties by which they had been 
oppressed for nearly three centuries. 

Dissenters' Marriages. — In 1836 the right of 
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unising marriage without the inteTTcntion of the 
IB Church, already allowed, for different reasons, to 
kers and Jews, was eKtended to dissentere of all 
kinds, Konian Catholic included, Marriage may now be 
either concluded as a purely civil transaction ia the regis- 
trar's ofBce, or be solemniaed with any religious ceremony 
preferred by the parties, provided the proceedings take 
place in the presence of the registrar in a building gene- 
rally used for worship and duly certified for the puipose, 
and provided that the service include the legal words 
constituting the civil contract. 

Roman Catholics and Jews.^In 1832 Roman 
Catholics were placed on a level with Protestant dia- 
secters in respect of their schools, churches, and charit- 
able institutions, and also in respect of the property 
held in trust for such purposes. In 1846 the same 
legal status was accorded to Jewish endowments; and, 
partly in that year, partly in 1844, a clean sweep was 
made of all the remaining Acts directed ^lainst Roman 
Catholics which the Relief Act of 1829 had left in exist- 
ence, perhaps from inadvertence, owing to their being 
praotically obsolete. The measures taken in 1858 for the 
relief of the Jews from their political disabilities belong 
nthor to constitutional history; and the same may be said 
of all our subsequent legislation in relation to religious 
nonconformity, except tlie admission (above noticed) of 
the testimony of atheists. 

.Aliens. — The law prohibiting aliens from acquiring a 
permanent interest in land, a law common to England 
with many other states, had been censured by Bentham 
as going much further than public policy required, since 
the only case in which danger could accrue would be 
where the land was situated near the frontier. T l i t view 
has at last been acted upon without his reetriction, 
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which has hardly any application to a state whose frontier 
is the sea. By the Naturalisation Act, 1870^ aliens are 
allowed to hold real and personal property of every 
description anywhere within the United Kingdom. The 
same Act gives additional facilities for aliens to hecome 
British suhjects, and also, what is more novel and 
important, enables British subjects to become aliens, 
abrogating the old Common Law rule, Nemo potest eaeuere 
patriam. It also abolishes the privilege of aliens to be 
tried by a mixed jury of Englishmen and foreigners. 

IT. DiSABIUTIES FROM SeX, INFANCY, AND InOAPAOITT. 

Women. — Confining our view to private law, for with 
the political disabilities of the sex we are not here con- 
cerned, we have seen already how the sex obtained, in the 
reign of George IV., the privilege of exemption from the 
punishment of whipping. In all other punishments — since 
the abolition of the peculiar severities of the law of treason 
— the sentences on women and men are now exactly the 
same, though their treatment^ in prisons and convict 
establishments, is necessarily somewhat different. In 
assault cases it is now (since 1853) made a specific ground 
of aggravation that the sufferer is a woman or a child 
under fourteen. 

Exolusion from Employment. — The above seem to 
be still the only differences recognised by the law to the 
advantage of the weaker sex, unless it is a real advantage to 
women to be prohibited from doing work which is supposed 
to be unsuitable to them, — a question keenly debated at the 
present time. As regards Xh^jprofessions, the exclusion 
of women is usually defended — ^not so much in their own 
interest, as in that of the public — on the ground either of 
their presumed unfitness for the duties, or of some incon- 
renience which might \>^ c«v]A&d to th^ other sex from 
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their admiasion to the preliminary courses of instruction. 
As to these, the situation is substantially the same as in the 
last ceutQry, namely, that from nearly all those pro- 
fessions, the terms of admission to which are regulated 
by public bodies specially recognised by the State, viz., 
those of barristers, attorneys, Burgeons, physicians, and 
university teachers, women are excluded by the action of 
such public bodies, not by direct legislation. Certain 
women were a few years ago admitted to the medical 
profession, owing to the absence of any express rule to the 
contrary, but a rule was forthwith made to prevent other 
women from following their example. They can, how- 
ever, obtain certificates as apothecaries. Recently, also, 
one of the national universities, that of London, has 
admitted women to its degrees. From office in the State 
Church they are excluded by the Canon Law, which is » 
part of the law of the land; from the direct service of the 
State in other departm.euts chiuHy hy mere cuHtcn, which 
has of late be«n in several instances relaxed. Theii' 
excluaion from certain unakilled employments, and the 
reatrictiona placed, or proposed to he placed, on the time 
and mode of their working in others, are really advocated 
on the ground of their need for protection against their • 
omt excessive desire to earn an independent livelihood. 
It is sought, however, to bring their exclusion within the 
piinciple already applied in the Factory Acts, to be 
presently noticed, of protecting joung children againat 
the excessive haste of their parents to make them contri- 
bute to the aubaistence of the family. Women were for 
the first time in 1844 reduced to the level of "young 
persona" for the purpose of these Acta, and a similar 
clause has been inaerted in most of the subsequent 
statutes. Their employment in mines had. bcKo. \t.tv 
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Children. — ^The general presnmption being tliat a 
child is in the charge of some parent or legal guardian, 
most enactments for their protection naturallj take the 
form of duties attached to those personal relations. Bat 
some laws which affect children simply as sucli may 
properly be noticed here. In their property rights the 
only changes at all noticeable are, a clause in the Wills' 
Act of 1837, which sweeps away certain abnormal cases, 
in which a will could be made by a person under twenty- 
one, and a rather absurd Act of 1874, which prohibits an 
adult &om ratifying a contract made by him when nnder 
age. The protection of their persons first occurs as a sub- 
ject of legislation in 1812 (p. 164), but it was in 1833 
that [the main struggle took place between the philan- 
thropists and the political economists, the decision of 
which in favour of the former led to the long series of 
Factory Acts, Chimney Sweeper^ Acts, and the like, 
addressed partly, no doubt, to parents, but chiefly to 
employers of labour, which give effect in various ways to 
the principle that the physical powers of children are not 
to be used by their elders for money-getting purposes in 
any way which will interrupt the natural growth of their 
bodies and minds, or prevent their receiving a certain 
minimum of artificial cultivation. Even to enumerate, 
much more to describe, these Acts, would be a most 
formidable task, quite beyond the scope of the present 
work. 

Juvenile Offenders. — Considering children as objects 
of punishment, the judicial treatment of them on different 
principles from those applied to adults seems, strange to 
say, to be almost an original invention of the present 
generation. The modem alterations have been partly in 
the direction of increased tenderness to juvenile offenders, 
partly the reveise. Tkevi ae^^TaNAssisL \\:^\a. "iaS^-^jtss^KY^ 
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ciiminals within the prison walls, strongly advocated by 
Howard in 1777, was preacribed by law in 1784, but 
seems to have been quite the esception in practice until 
thirty or forty years later. The establishment of a sepa- 
rate prison for them in 1 838 (p. 235} was the first distinct 
recogaition by the State of a duty ia tbeir case to reform 
as well as to punish. Since 1854 a fuller efi'ect has been 
given to that view through the system of Beformaiory 
Schools. These ace schools eslablished by private enter- 
priae, though subject to State eupervision. Offenders 
undei siKteen may he sent to tbem after a short term of 
imprisonment, and kept there for several years at the 
expense of their parents. As a complement to these we 
have the Industrial School, to which magistrates are 
empowered to send children not actually convicted of 
crime, but found homeless, or begging, or whose parents 
are criminal or obviously unfit to take care of them. On 
the other hand, partly by the removal of corporal punish- 
ment from a number of adult ofiences to which it was 
formerly attached, partly by enpresa addition in the course 
of the reaction above mentioned, liability to that punish- 
ment has come to be looked upon, to a far greater extent 
than formerly, as a legal incident pectdiar to boyhood, 
applicable to boys under sixteen after the verdict of a 
jury in a regular trial, to boys under fourteen in a milder 
form, under the summary sentence of a police magistrate. 
A maximum limit in the latter case, of twelve strokes with 
a birch rod, was fixed in 1863, in coneequence of strong 
representations as to the thoughtless exercise by some magis- 
trates of the arbitrary discretion formerly vested in them. 
If the extent to which functions are specialised be, in 
politics as in pbyeiology, the measure of the perfection of 
an organism, even these changes seem to leave us sam.«^ 
what behind the republics of ancient ^jiftftca, -«\v\do. «at 
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ployed separate officers (TrcuSovofiot) to deal, on difEexent 
principles, with juvenile disputes and delinquencie& 

Lunatios. — An Act introduced by Mr Gordon in 
1828, and renewed from time to time till 1845, effected 
great improvements in the system of Hcensing private 
asylums, imposing much stricter conditions on the grant- 
ing and renewing of licences, and on the reception of 
patients, and providing for regular visitation, and dis- 
charge of patients found to be of sound mind. The 
system was worked by a body of commissioners, partly 
physicians and partly barristers, appointed by the Lord 
Chancellor. In 1845, by an Act introduced by the pre- 
sent Lord Shaftesbury (then Lord Ashley), and supported 
by the Government of Sir Eobert Peel, the system was 
further elaborated, and placed on a more permanent foot- 
ing. La 1853 (by 16 and 17 Vict. c. 96) several new pro- 
visions were added, especially as to single patients, and 
these two Acts form the basis of the present law, so £ur 
as regards the private care of lunatics rvot ao fouiid hy inguir 
sition {v, infra). That law may be stated generally as fol- 
lows: — It is unlawful to receive more than one lunatic into 
an unlicensed house. No person can be received into a 
licensed house without a written order from the nearest 
male relative who is accessible, and a certificate in the 
prescribed form from two medical men. The licences are 
granted for London and the surrounding districts by the 
Commissioners in Lunacy, for other places by the magis- 
trates of the county in Quarter Sessions. Visitors ap- 
pointed by the same authorities are to inspect frequently, 
at unexpected times, and in certain cases even by night, 
and report to the commissioners, who report to the Lord 
Chancellor. Generally speaking, the commissioners have 
power to release any person for whose detention no snffi- 
cient cause is establisVi^d. W \k<^\i %<dkt\£&Ation. A single 
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lunatic may be kept by an unlicensed person without any 
regular supervision, if the keeper be either a committee 
appointed by the Lord Chancellor, or a person deriving 
no profit from the chaise; otherwise he can only be 
received ou such order and certificate as above described, 
and subject to regular and frequent visitation. Notwith- 
standing all these precautions, cases of wroDgful confine- 
ment are still asserted to occur, and an association exists 
for promoting further reforms in the Lunacy Laws, 

Inquisition of Lunacy (p. 125). — ^Tha system of con- 
ducting these inquiries was revised in 1833, but it ia now 
regulated by two more recent " Lunacy Eegulation Acts," 
one of 1853 {16 and 17 Vict, c 70), the other of 1862. 
Lutead of a special commission for each case, the inquiry, 
vben ordered by the Lo;rd Chancellor or the Lords Jus- 
tices, is conducted by one or both of two Masters in 
Lumtcy, with or without a jury according to circum- 
■tances. It is still the law, as it was in filackstone's 
time, that a person who is not mad enough to be fonnd a 
lunatic by inquisition, and put under personal restraint, 
cannot in any way be debarred from the management of 
hia property, however large it may be, and however unfit 
he may be to make a good use of it. 

Pauper Lunatics.— By another statute of 1853 (16 
and 17 Vict. c. 97), every county and borough throughout 
the kingdom is required to provide an asylum for its pauper 
lunatics. Down to that time the law hod made no dis- 
tinction between them and other paupers, and when the 
workhouse system was introduced in 1834, that was the 
only plsiie in which they could be received. The visitors 
of these public asylums are elected by the magistrates 
from among their own body, but are under the control of 
the Commissioners in Lnnacy. 

Oimiual Lunatics.— Till IgW, U ^^tu^ &s,^kiuw> ^ 
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lunacy was pleaded to a crimmal charge, and established 
to the satisfaction of the jury, they simply gaye a general 
verdict of acquittal, and a distinct proceeding was neces- 
sary in order to confine the prisoner as an ordinary Irmatie. 
In that year it was enacted that the jury should distinctly 
state whether the insanity was the ground of acquittal, 
and that in that case the prisoner should be detained in 
strict custody until His Majest/s pleasure should be 
known. But it was not till 1860 that a separate asylum 
was established for criminals of this class. 

IIL Trades, Professions, and Employments, 

llie Licensing System, according to which the 
carrying on of a business, which^in default of special pre- 
cautions may be dangerous to the public welfare, is per- 
mitted only under special licence from some public autho- 
rity — the conditions of granting and forfeiting such 
licence being, of course, prescribed by law — has been 
applied very widely in the present century. The danger 
alleged as the ground for such an interference is some- 
times to the morals, sometimes to the bodily health and 
safety, sometimes to the property of the community. 
And first of the trades licensed as morally dangerous. 

Sale of Intoxicating Liquors. — The connection 
between intoxication and crime is so obvious, that those 
who, however innocently, provide the means of intoxica- 
tion, have usually been looked upon with extreme jealousy 
by zealous moralists and legislators. Total prohibition 
has been tried elsewhere, and has not been without its 
advocates in England; but the Legislature has hitherto 
always taken the middle course of treating the traffic as 
legitimate but dangerous, and therefore to be licensed 
and regulated, tlioug)QL \i![ii& ikditxii^ ot the regulations has 
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Twicd considerably, the changea in the ln^r during tbs 
last foity-six years averaging about one in tluee aud a ball' 
years. Tbe "many wboleao me statutes, cbiedy of tbe reign 
of James I.," noticed by Blackstone, were in 1838 coil- 
solidated into one witb considerable modifications, but 
retaining the general principle that the retail iiquor-traffiu 
should he limited to keepera of regular houses of refresh- 
ment holding renewable and forfeitable licences from the 
collective magistracy of the county or borougK In 1830, 
in consequence of frequent complainta as to tbs partial 
and arbitrary exercise of this power, the experiment was 
tried of drawing a line between beer and spirits, and 
allowing entire freedom to the sale of the former, subject 
to a mere excise licence, in hopes of discouraging the 
more pernicious form of drinking; but the consequent 
multiplication of small beersbops was set down, justly or 
unjustly, as the cause of all manner of social mischief^ and 
in 1831 the sale of beer "to be consumed on the pre- 
mises " was again put under reatriction-^the condition 
being a certificate from six resident ratepayers unconnected 
with the trade. In 1840 a very singular method of pro- 
tecting morality was resorted to, that of making the sale of 
beer by retail a privilege of the comparatively wealthy, a 
certain rating being taken as tbe test of "respectability;" 
later Acts have not only retained the principle, but raised 
tbe rating. In 1860 an Act was introduced by Mr Glad- 
stone, as Chancellor of the Exchequer, which aimed, as 
he expressed it, at "connecting the busine^ nf eating 
with that of drinking," and also at setting up cheap wine 
as a rival to spirits. Accordingly, it enabled the keepers 
of eaiing-hi/ttsen to sell foreign wine by retail with a mere 
excise licence, and without any application to the magis- 
trates; while refrenhvisnt houxee, i.e., houses open after 
nine {aft<.'rwards ten) at night, ^cie to lac^:^ a.i&sv^ 
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terial licence, and be subject to special police control, 
whether they sold any intoxicating liquor or not, and 
were to be allowed to take out a wine licence with little 
or no additional trouble. Side by side with this cease- 
less manipulation of the licensing system, there has been 
a course of experiments, as it were, to determine the most 
suitable hours for closing public-houses and places of 
refreshment. The oscillations as to the nocturnal limit 
are of no particular interest, but the rules for closing 
during certain hours of Sunday deserve notice on accoimt 
of the constant difficulty in applying the exception always 
inserted in such Acts for the benefit of travellers, — an 
appellation which it was found necessary to concede te 
that large part of the population who take long walks or 
short railway excursions on a Sunday. In 1872 the whole 
law on the subject was remodelled by a comprehensive 
Act, which provoked vehement discussion, which is said 
to have had no small share in bringing about the fall of 
the Ministry which proposed it, but which, after full con- 
sideration by a new Parliament and a new Ministry, has 
been allowed to remain on the statute-book with a few 
modifications not seriously afifecting its main principles. 
Those principles are — (1), to make the licensed publican 
more strictly responsible for drunkenness and disorder on 
the part of his customers, and punishable for supplying 
liquor to a child or to a person already drunk — such re- 
sponsibility being enforced by giving greater powers of 
inspection to the police, but also a power of summary ex- 
pulsion to the publican himself; (2), to make the licences 
grantable as before by the borough and county magistrates 
(excluding those connected with the trade), but on stricter 
conditions, and more easily forfeitable — ^the house itself, 
as well as the individual occupier, being in some cases put 
under a ban for two "y^aia*, (3^,^ ^nfiouragia the entire 
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clmmg of pnblic-houaea on Sunday by granting six-daif 
licences at a reduced, eha^e; (4), apaciul penalties on 
adulteration of intoxicating liquors, with rather inqnisi- 
toiial powers for ite detection; (5), an Eiscendiag scale ot 
penalties on successive conrictions for drunkenness in a 
public place or building,with summary arrest and imprison- 
ment with hard labour for being drunk and riotous, or 
drunk while riding or driving, or while in possession oi 
loaded fire-arms. 

The most important modifications introduced in 1S74 
are — (1), that adulteration by publieana is left to the 
general laws on that subject; (2), that the magbtratcs are 
on the one hand deprived of their discretionary power to 
grant special exemptions from the hours of closing, but 
on the other hand obtain a still more arbitrary power of 
putting a district under one or the other set of regulations, 
according as they may Of not choose to deline it as a toion 
01 popuhiu place; (3), that a bona fide traveller is bo far 
defined that he must be at least three miles distant from 
the place where he lodged on the preceding night. 

Public EntertainmeDts. — By the law as revised in 
1843, all theatres must still be authorised, in London and 
some other places, either by royal patent or by the Lord 
Chamberlain, and elsewhere by the m^istrates in special 
session, and may be closed at any time by the same 
authorities; and all plays wherever acted must be sub- 
mitted before performance to the censorship of the Lord 
Chamberlain; b»t his power of excision was limited, at 
the instance of Lord Campbell, to matters likely to pro- 
duce either a breach of decorum or a breach of the peace. 
This anomalous jurisdiction of the Lord Chamberlain 
being confined to dramatic performances, the drawing of 
a line between what is and what is not dramatic has 
naturally given some trouble to the Courts, 
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Two other employments which have recently been 
brought under the licensing system, chiefly, as it would 
seem, on account of danger to morals, are that of the 
master of an agricultural gang (1867) and that of Tcee^ 
of a common lodging-hotise (1851 and 1853), though con- 
siderations of bodily health and safety entered also into 
both cases. 

Danger to Person and Property. — Among em- 
ployments licensed on account of danger to bodily health 
and safety, we have — (1), those connected with com- 
bustible and explosive substances, such as gunpowder, 
petroleum, and nitro-glycerine; (2), the sale of drugs and 
poisons; (3), employments connected with public loco- 
motion, such as those of omnibus conductors, cabmen, and 
watermen, mostly under municipal regulations, and those 
of pilots and officers of merchant-ships, under the Mer^ 
chant Shipping Acts of 1854 and 1872; (4), the care of 
young children. The licensing of all these employments, 
with the exception of the third class, is mostly of very 
recent introduction. The practice of medicine and sur- 
gery is not exactly a licensed profession, the only conse- 
quence of practising without regular authorisation being 
the inability to recover fees in a Court of Law. 

The Pedlars Acts of 1870 and 1871 afford a recent, 
and, it is believed, a solitary example of bringing a simple 
and apparently harmless occupation under the licensiDg 
system on the ground of a danger which is not likely at 
the worst to affect anything but property. 

Other Special Regulations. — Short of the stringent 
precaution of licensing — t.e., prohibiting all who are not 
licensed — there are several ways in which an occupation 
may be made the subject of special legislation. It may 
be taxed, either simply for financial reasons or in order 
to discourage it ; the mode of working may be regulated 
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by law under penaltiea, as in the Mines Acts of 1842 and 
1872, or the Passevgers Act, 1855; and such penaltiea 
may be enforced either by a ayetem of inspection, iia in 
the instancea mentioned, or hy rewarda to informers, or 
may bo Left to chance. Or again, a acale of charges may 
be fixed, as by the numeroua Acta affecting pawnbrokers, 
ranging from 1789 to 1872; or the usual presumption ae 
to innocence may be reversed in the eaae of a suspicious 
liwle, as in the Old Metal Dealers Act of 1861 ; or the 
members may be simply required to register themaelvea, 
as in the case of newspaper proprietors, under the Ccpi/- 
right Acta. A perusal of the titles of recent volumes of 
the statute-hooks will show that in all these ways legisla- 
tive activity ia decidedly on the increase. 

IV. CORPOKATIONS AKD CoMPANIBa. 

Commercial ABSociationa, — The obatniotions de- 
scribed at p. 127 were not likely to be long endured at a 
time when the progress of science offered so many new 
openinga for large undertakings, and when the spirit of 
association was ao strong as it has been during the last 
fifty years or thereabouts. The Bubble Act was re- 
pealed in 1825. In 1834 the expedient was adopted of 
allowing the Crown to create hy letters-patent a specii:s 
of qualified incorporation, under which the individual 
members should be personally liable for the debts of the 
whole body. Another plan often resorted to was to obtain 
a special Act of Parliament, either incorporating the com' 
pany in the qualified manner juat described, or rendering 
the members liable only to the extent of their shares not 
paid up, or not incorporating them at all, but merely em- 
powering them to sue and be sued by a public officer, in 
which caaa the individual liability was always unlimited. 
In 1814 a general Act was passed enablin^^ all. cam.'^ra^w. 
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to acquire this status by complying with certain con- 
ditions, and registering themselves in an office in London. 
A similar privilege had been allowed to banking companies 
since 1826, but was withdrawn, strange to say, in that 
same year, 1844. An Act of the same year made certain 
arrangements for the winding-up of bankrupt companies, 
which were altered in 1848 and 1849, jurisdiction for that 
purpose being given to the Court of Chancery. 

Ldmited Liability. — In 1855 a new and important 
principle was introduced; companies registered under 
the Act of 1844 (other than insurance companies) were 
enabled to obtain incorporation with limited liability. 
Further extensive alterations were made by Acts of 1856 
and 1857; these, however, were themselves repealed by 
the Companies Act, 1862, which, with an amending Act 
of 1867, constitutes the basis of the present law relating 
to joint-stock companies incorporated simply by registrar 
tion. Any seven or more persons, associated for a lawful 
purpose, may now, by registering themselves according 
to law, form an incorporated company, with or without 
limited liability. In the former case, public notice of the 
limitation is secured by the requirement that the word 
" Limited " must for all purposes form part of the name 
of the company. Membership is constituted by signing 
the memorandum of association^ which must contain 
among other things a statement of the objects of the 
company, the amount of its capital, and the number of 
shares into which it is divided. The matters contained 
in this memorandum of association cannot be altered, but 
the Act provides a method by which in other respects the 
constitution and regulations of a company may be altered 
by a majority of its members. Provision is also made for 
the winding-up of companies, either compulsorily or 
voluntarily. 



Corporations and Companies 273 

OompanieB Incorporated by Special Act of 
Parliament. — This is a prpceas aow only resorted to 
where the undertaking involves interfereni^e with private 
property, and the anticipated public benefit is thouglit 
suffieient to justify sncli interference. Companies of 
this kiud have to some extent a history of thair own. 
Such apeciiil Acta are now always made to be read as if 
incorporated with the two general Acts of 1845, already 
referred, to as the Lauds Clatmes Act and the Companies 
Clawiea Act (p. 1 75), and also, if the nature of the under- 
taking re(|uire it, the Railuiaya Clauses Consolidation Ae' 
of the same year. All these have since beea modified 
and extended, but not altered in principle. 

Insurance CompanieB have eo far a separate 
biatory that they were not allowed to register themselves 
as limited companies till 18G3, and that Life Assurance 
Companies were, by au Act passed in 1870, put under 
stricter regulations than other joint-stock companies as to 
publication of their accounts and principles of manage- 
ment. The reason for the difference u the vital interest 
which tlie most quiet, industrious, and unspeculativo part 
of tbe community hea in their stability. 

EVieadly Bocieties, — Xon-commercial associations 
genemlly were not excluded from the operation of the 
Act of 1862, but had no need to avail themselves of it, 
jince, not being partnerships, the liability of their members 
u ipea/ucto limited to the sums they have promised to 
contribute, and the contracts which they Lave expressly 
or impliedly authorised; while their permanent property, 
if any, i» usually vested in a small number of the members 
aa trustees. There are, however, certain associations 
which are formed, not exactly for gain, but for the mutual 
insurance of the members or their families against certain 
proltable contUiyeiicios of special expeaae, ft\ltVas■^l\i^■^, 
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sickness, or the birth of. a child. Such are "benefit building 
societies, friendly societies, and indvMrial and provident 
societies. The obvious importance of these societies in 
encouraging habits of industry and economy, coupled with 
the great variety of opinions as to the proper limits of 
State interference in such matters, fully accounts for the 
number of enactments which have been passed in relation 
to them, since the first legal recognition of them in 1793. 
In 1855 the law on the subject was consolidated, and all 
former Acts repealed; the Act of that year has been 
several times amended, though not yet repealed, and wo 
are promised a new and comprehensive measure based on 
the recent report of a Eoyal Commission. The plan 
hitherto followed has been to make the rules of such 
'jocieties legally enforceable if, and only if, they have been 
r«Hristered, which they cannot be unless certified as con- 
iurming to certain principles. 

V. Personal Eblations. 

Husband and Wife. — The changes in the mode of 
solemnising marriages, having been directed solely to the 
removal of religious disabilities, have been noticed under 
that head (p. 258). The state of things during the mar- 
riage did not, even in Blackstone's time, require any 
formal alteration as regards the wife's legal immunity 
from personal violence, but only better enforcement of 
what was already understood to be the law, an object 
still very imperfectly attained, and for which sterner 
measures are, as we have seen (p. 224), at present under 
consideration. As regards the wife's property rights, the 
first changes were rather for her husband's advantage 
than for her own, — ^namely, the change already men- 
tioned as to dower (p. 206), and the power given by the 
eiime Act of alienating \iax tcs^I ^^ta.te (and under an Act 
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of 1857 her reversionary interest in personalty), with tLe 
concurrence of her Luaband by ackmmhdging the deed 
in presence of some judicial officer. The first change in 
her fevour was the iatroductioa in 1857 of the system of 
protection orders, under which a wife deserted by her 
htuband withont reasonable cause might keep and enjoy 
her own earnings and acquisitions as if she were nn- 
married. This provision has now been superseded by on 
Act of 1870, slightly altered in 1874, which secares to 
the wife, even while living with her husband, the full 
owncTship of all her own earnings since the maniage. 
She can keep all moneys invested by her before marriage 
in otmoBt any kind of public secnrity (public funds, 
shares in companies, savings' banks, friendly societies, 
&C.), also all such investments made during the marriage 
either with her own moneys, or with moneys properly 
belonging to her husband with his permission; also any 
personal property, and the rents and profits of any real 
property, which she may inherit from an intestate relative 
during the marriage, and any legacy, or sum given hor by 
deed, not exceeding £200. Her power of making bind- 
ing contracts, and of suing and being sued in her own 
name, is of course co-estensive with her legal ownership. 
Divorce was admitted in 1857 as a regular part of our 
legal system, and a new Court established to administer 
it. But this relief is still limited to the case of simple 
adultery on the part of the wife, or adulteiy coupled with 
croelty or desertion, or with certain spectid aggravations, 
on the part of the husband; and it is practically still 
almost an exclusive privilege of the upper and middle 
classes, being obtainable oidy in the one Court at West- 
miDflter, and at a great expense. The same may be said 
«f Jadieitd geparation, which the same Court is ern- 
pomred k> grant ia much the asniu va.^ b& ^i» >^u^ 
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Ecclesiastical Courts used to grant separation from bed 
and board, though in contingencies more precisely defined. 

Perhaps the most important of all the newly-acquired 
rights of the wife are those which we have now to notice 
under the next head. 

Parent and Child. — Under the old law, as we have 
seen, parent meant for almost every purpose the father 
only. But hy the Infants' Custody Act of 1839 ("Tal- 
fourd's Act ") the Court of Chancery was empowered, if 
it saw good reason for so doing, to give the custody of a 
child under seven years to the mother in preference to 
the father. In 1873 the limit of age was raised to six- 
teen, and agreements contained in a separation-deed that 
tlie mother should have the custody of the children were 
declared to be no longer ipso facto void, though they 
may still be set aside if the Court considers them not for 
the benefit of the infant. On the other hand, the obliga- 
tion to maintain an illegitimate child, which by the old 
law was imposed exclusively on the mother, was by the 
Poor Law of 1834 extended to the father also ; and in 
1839 this relief was brought more practically within the 
reach of the unfortunate mother, by allowing such affiHa- 
tion orders to be made in a summary way at Petty 
Sessions. 

In addition to the Common Law obligation of the parent 
to maintain his child, and the negative duties imposed in 
some cases by the Factory and similar Acts, two new posi- 
tive duties have of late been thrown upon him, — to 
vaccinate and to educate. The former was made com- 
pulsory in 1867, the latter in 1870. 

Master and Servant. — ^The legislation which has 
removed almost every difierence between this relationship 
and one of pure contract has already been noticed undijr 
the latter head. 



CONOLUSION. 

We have now passed in review a century of legal 
changes, or rather half a century of stagnation followed 
by half a century of innovation; — innovation greater in 
the segregate than that eflected in Roman law during the 
three centuries hetween the age of the Antonines and that 
of Justinian, under a series of ahaolute emperors, with fre- 
quent changes of dynasty, changes of population, and an 
entire change of religion. Not that the greatness of the 
innovations would be anything to boast of, unless they 
were also for the better; but that they were so in the main 
— in other words, that a return to the stat* of the law 
described by Blackstone would be a grievous calamity — is 
seldom or never seriously disputed. If, in the account of 
this mighty transformation, it appears to the reader that 
the name of one man has been introduced with too weari- 
some iteration, let him consider that in no other way coold 
the true moral of the story have been effectually set before 
him. That moral may he taken to be as follows. Tht 
systematic improvement of the law, Uke most other things 
really great and useful, requires singleness of purpose in 
those who would devote themselves to it. It is not a 
pursuit which can be taken up with much prospect of 
a solid result by successful barristers in the intervals of 
business, by members of Parliament and Cabinet Ministers 
-who owe their position to their prominent activity about 
the two or three measures just then engrossing public at- 
tention, still less by journalists expressing rapid judgments, 
daily or weekly, on events as they occur. It will happen, 
of course, that, as each reform reaches its completion and 
takes its place in the statute-book, it will be stamped anit 
connected in the mind of the public with the name of aii 
individual belonging to one or oth^r of tl\ea% t:,\A^^!%. "^-^S. 
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it is seldom the actors most conspicuous in the dhumemend 
who have had most to do with bringing it about. The 
*' statesman'' can do no more than advocate on platforms 
and in the Legislature some cause which has already taken 
a considerable hold of the public mind. If he attempts 
to originate anything for which the minds of the people 
are not prepared, it will take him the best part of a life- 
time before he can expect to effect a change in the senti- 
ments of thirty millions, and his career as a statesman wiU 
be a hopeless one. Whatever may have been the case in 
the little republics of Greece and Italy, in the great states 
of modem times, division of labour is absolutely indispens- 
able. But the first part of the work is that for which it 
is by far the most difficult to find labourers. There is 
never any lack of men who want to be members of Parlia- 
ment, Cabinet Ministers, or Lord Chancellors, and who 
will- earn their promotion by carrying on the routine as it 
is, or by supporting one side or the other in questions ripe 
for settlement. When once a proposed reform has reached 
that stage, it is sure of being keenly debated by the best 
ability in the country, and is likely to be ultimately 
settled in accordance with the deliberate conviction of the 
people. But it is only at rare intervals in history that any 
thorough reform is initiated, or that any really good law 
is passed, by anything but a lucky accident. Grenerally 
speaking, legislation has in all countries been directed 
rather at symptoms than at causes, and has been quite as 
likely as not to open a new sore while closing an old one. 
That the legislation of this century has been in some 
degree an exception, that amidst all its shortcomings and 
inconsistencies there is traceable something which is not 
mere quackery, something like a clear perception of the 
true conditions of health in the body politic, is due mainly 
to the presence of one new element — to the faithful labours. 
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prolonged over mote than half a century, of one man yiho 
dared to sit still and think, while others were acting at 
randoto, who dared to believe that law is capable of scien- 
tific treatment. What Socrates did for moral philosophy, 
what Adam Smith did for political economy, that Beatham 
did, so far as England ia concerned, for jurisprudence. 

The problem now ia, how to secure a succession of such 
men, and how so to prepare the soil for them, that they may 
sow their seed to good purpose, and that if possible it may 
take somewhat less than fifty years to ripen. That Ben~ 
tham's ripened at all was due to a combination of lucky 
accidents. Our second great scientific jurist,^ who pio- 
mised to supply ua with that first condition of sound 
thinking on any subject, a well-chosen and carefully- 
defined terminology, was baf9od throughout his career by 
ioBufQcient means and general dbcouragement, and left 
little more than a heap of unsightly, though precious 
frogmenta. The third of the line,^ who opened out a 
different field, that of historical and comparative juris- 
prudence, has received hia due meed of honour, and has 
been enabled to do important legislative work, not indeed 
for England, but for a dependency where things may (and 
must) move faster, while at home his work as a teacher 
may in the long run prove not less fruitful in results. 

But one in a generation, which has hitherto been about 
the rate of production, or at least of recognition, is really 
not a sufficient supply to meet the demand. Unless a very 
difiereat proportion can be eatabhithed in future between 
the thinkers and the workers, the work will be, as before, 
iiimless, botchy, superficial. The balance may partly be 
redressed by artificial means. The measures recently 
adopted in the direction of improved professional educa- 
tion for bar students, compulsory examination as a cou- 
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dition for being called to the bar, and special rewards 
offered for those branches of legal study which are least 
likely to produce their own reward in the shape of early 
professional success, — all these are good in themselves. 
Another hopeful sign is the increased attention paid to the 
combined study of Eoman law, English law, and general 
jurisprudence, at the three English universities. A still 
more hopeful sign would be the adoption of these subjects, 
which might easily be done with improved text-books, 
into the ordinary curriculum of our great public schools. 
Much might also be done at the other end of the ladder 
by the creation of a department of Government specially 
charged with the duty, not of administering the law, but 
of watching its administration with a view to proposing 
amendments both in its form and in its substance, a 
branch of which department would naturally deal with 
the subject of codification. 

But, after all, our main reliance must be on the indi- 
vidual energy and self-devotion of the rising generation. 
This little work will have amply repaid to^ its author the 
trouble of its composition, if it has the efifect of inspiring 
one single youth of the right stamp to give himself to such 
a career as that here depicted. His work may be expected 
to be much easier than it was in the days of Bentham. 
He will come to the task equipped with a much better 
thinking apparatus than the wretched university education 
of the 18th century could supply. Even the more accu- 
rate classical scholarship of the present day, much more 
the varied training in logic, philosophy, and natural 
science which is now generally accessible, will enable him, 
with even half the genius and perseverance of our self- 
taught hero, to accomplish a great deal more. It will be 
entirely his own fault if he does not contrive to avoid the 
eccentricities of 8t^le,t\i^ i^nota-nfie of other men's labours 
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and, it must in candour be added, the appetite for flattery, 
which are the common accompaniments of self-taught 
genius, and which caused his predecessor to waste so 
much time and so often to provoke antagonism without 
necessity. The work now to be done, though it demands 
the renunciation of forensic or political ambition, by no 
means demands such seclusion as that of Bentham, but, 
on the contrary, may be much better accomplished by the 
mutual assistance, and under the mutual correction, of many 
like-minded students. 



APPENDIX. 



LAW RELATING TO SUNDAY OBSERVANCE. 

The above subject had been but very slightly referred to 
in this work, and exclusively in connection with Sunday 
trading; but when nearly the whole was in print, the 
case of the Brighton Aquarium excited so strong a public 
interest in the other branch of the question, that of Sun- 
day amusements, and indicated so strong a probability of 
further legislation, that a fuller treatment of the whole 
matter seemed to be imperatively required. The author 
has therefore removed the solitary passage relating to it 
from the body of the work, and incorporated it with the 
brief but continuous narrative which is here presented to 
the reader. 

Not to repeat what was said as to compulsory chmch 
going (pp. 58, 221), nearly all the law as to what in Black- 
stone's time might not be done on a Sunday was contained 
in two old statutes, one relating to play^ the other to work 
The first, 1 Car. L c. 1 (1625) prohibited the assembling 
of persons for sports otherwise lawful out of their own 
parishes. By the second, 29 Car. IL a 7 (1678), no trades- 
man, artificer, workman, or labourer, or other person, was to 
pursue his ordinary calling on the " Lord's Day" — ^works 
oi necessity and cViaiVty otA.^ exa^^t^d — and no person 
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■whatever ivaa putlicly to cry or expose for sale any wares 
whatever except milk Other sections of this Act, sup- 
plementing one of 1628, forbad the conveyance of goo(5a 
by carriers, and the driving of cattle. BreacKas of these 
laws were punished by small pecuniary penalties, with the 
alt«mative of the stocks. 

But the legiaintion of the Stuarts was far outstripped in 
severity by an Act passed in 1781. That year will be re- 
membered aa the last of Lord North's disastrous ministry, 
in other words, of the personal government of Geoi^e III,; 
and it is perhaps to that sinister influence, then being 
strained to the utmost in order to stave olf its approaching 
defeat, rather than to any taste for intolerance or Puritan- 
ism in the governing classes generally, that we must attri- 
bute the passing of a measure which seems more congenial 
to the spirit of the 17th than to that of the 18th century. 
It was especially aimed at two establishments in the me- 
tropolis, one of which, called the Promenade, was^imply 
a set of rooms in which people could walk about and con- 
verse, and take tea and coffee, without, so far as appears, 
any other amusement or entertainment being provided, 
the price of admission being three shillings; the other 
was a Sunday debating society, which met to discuss pas- 
sages of Scripture which were selected and given out for 
the purpose, ladies as well as gentlemen taking part in the 
proceedings. The Bishop of Chester (Dr Porteous) con- 
ceived these societies to be highly dangerous, the one to 
morality and the other to religion, and to be " the begin- 
nings of a regular plan to introduce Sunday diversions into 
this kingdom." He therefore introduced a bUl for their 
suppression, which, though opposed by a few individuals 
with considerable wit and eloquence, and very feebly sup- 
ported in argument, passed both Houses with scarcely a 
division. 
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The 21 Greo. IIL c. 49 is entitled "An Act for prevent- 
ing certain abuses and profanations on the Lord's Day, 
called Sunday." The preamble states that " certain houses, 
rooms, or places within the cities of London and "West- 
minster, or in the neighbourhood thereof, have of late 
frequently been opened for public entertainment or amuse- 
ment upon the evening of the Lord's Day, commonly 
called Sunday; and at other houses, rooms, or places, 
within the said cities, or in the neighbourhood thereof 
under pretence of inquiring into religious doctrines, and 
explaining texts of Holy Scripture, debates have frequently 
been held on the eveniug of the Lord's Day, concerning 
divers texts of Holy Scripture, by persons unlearned and 
incompetent to explain the same, to the corruption of 
good morals and to the great encouragement of irreligion 
and profaneness." The Act then proceeds to impose a 
penalty of £200 on the keeper of any house or place which 
should be used on Sunday — (1) for any public entertain- 
ment or amusement; (2) for publicly debating on any 
subject whatever, and to which persons should be admitted 
by the payment of money, by bought tickets, or by subscrip- 
tion, or at which refreshments should be sold at a higher 
price than on week days ; the penalty going to the informer. 

The Act of 1678 as to Sunday trading still remains in 
force, but several new exceptions were introduced at differ- 
ent times, while the general exception in favour of " works 
of necessity and charity" has always been very liberally 
construed; and at last, in 1871, it was enacted that no 
prosecution under it should be imdertaken without the 
sanction of some public authority; a virtual acknowledg- 
ment that its provisions can only be made endurable 
through frequent exceptions and relaxations. Trading, 
in fact, goes on in London as publicly, though not as 
generally, as on any other day. 
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With regard to Sunday travdlingy it was decided in 
1828 that stage-coaches might ply on that day, and an 
Act of 1832 expressly declared the same as to hackney 
coaches; of course railway locomotion, which began to 
come into general use about that time, obtained the benefit 
of the same exception. 

As to Sunday amusements, the Act of 1781 has been 
neither repealed nor modified, but has for many years past 
been variously evaded. For instance, the Zoological Gar- 
dens in London have long been open every Sunday to the 
holders of transferable tickets issued to persons who are 
nominally the elected Fellows of a scientific society, but 
who in fact include all, or nearly all, who are willing to 
pay the required subscription. In 1868 this statute was 
invoked against the President of an Association which 
had organised in London a series of " Sunday Evenings for 
the People," consisting of sacred music, and discourses (not 
debates) " intended to be instructive, and containing no- 
thing hostile to religion." The hall in which they met, 
and to which some were admitted by paid tickets, was 
registered as a place for religious worship, though no 
hymns were sung, nor prayers uttered at the meetings. 
The judges decided that this was not a " public entertain- 
ment or amusement;" and under shelter of this decision 
lectures wholly unconnected with religion have been de- 
livered every Sunday afternoon for seveml years, to 
audiences admitted partly by subscribers' tickets and 
partly by payment at the doors. So the Act slumbered 
again till the present year (1875), when the question was 
raised whether its penalties were incurred by the admission 
of Sunday visitors by bought tickets to see the Brighton 
Aquarium, and hear a band play in its precincts. Con- 
sidering that the Act was originally aimed at a mere pro- 
menade without any artificial a\,\,T«iJC.\Asycia, \\» ^wi^^\ \JkS^» 
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reasonably be doubted that the exhibition of iish, with cnr 
without the music, must be a "pubKc entertainment" 
within the meaning of the Act, and so it was decided in 
two successive actions ; but the judges gave this decision 
with evident reluctance, and coupled it with a unanimous 
expression of a desire for the total or partial repeal of the 
Act, a sentiment which was echoed by nearly the whole 
of the English press. 

To sum up : as the law now stands, Sunday trading is 
in fact permitted in all forms, though in many of its forms 
\j it might at any time be suppressed by authority ; work for 
gain, other than the exposing of goods for sale, is only 
checked in the same indirect way as on a Bank holiday, 
though to a somewhat greater extent — namely, by stop- 
ping that part of the machinery of commerce and litiga- 
tion which is directly dependent upon the Government. 
All amusements which are lawful on week-days are lawful 
also on Sundays, unless they involve either the admission 
of the public to some house or place upon payment of 
money, or the assembling of persons out of their own 
parishes ; political and religious discussions, not being 
seditious or blasphemous, are as legal on Sunday as on 
week-days in the open air, but illegal in a place to which 
persons are admitted by payment; though a speech^ or 
succession of speeches on the same side, to which no 
reply is allowed, whatever the subject and whatever the 
views advocated, is, as it would seem, legal even if tiie 
audience pays for it, — unless it be entertaining or amusing. 



CHRONOLOGICAL TABLE OF CASES AND 

STATUTES. . 



A.D. 



1189. 
1217. 

1286. 

1287. 

1352. 

1392. 

147& 

1489. 

1530. 
1532. 
1586. 

»« 
1541. 
1542. 

1558. 

1563. 

f» 
1571. 

1576. 

158L 

1585. 
1601. 

1624. 

ti 
•1 



BegOAlTMr. 



1 Richard I. 
9 Henry IIL 

20 Henry IIL . 

13 Edward I. . 
25 Edward III. . 
15 Richard IL . 

12 Edward IV. 

4 Henry VII. . 

21 Henry VIII. 
23 Henry VIII. 
27 Henry VIII. 

82 Henry 'vnL 

83 Henry VUI. 

1 Elizabeth . . 

5 Elizabeth . 

13 Elizabeth . 
18 Elizabeth . 
23 Elizabeth . 

27 EUzabeth '. 
42 EUzabeth . 

21 James I. . 









Chap. 



86 



1 
2 
5 

II 
13 

7 

10 

10 

16 

2 

9 



4 
9 
2 
7 
1 
2 
2 



8 

6 

16 



Name and Subject of Case. 
Subject or Short Title of Act 



Era of legal memory • 

Revision and confirmation of Maf^ia 
Charta; first enactment against 
mortmain (followed by 7 Edward 
I. and 13 Edward I.) . 

Statute of Merton as to cultivation 
of waste lands 

Statute De Donis ; entail 
Treason .... 

Mortmain and uses . 
TaJtarum'i ecue ; entails . 
Benefit of clergy; lay scholars 
Larceny bv servants 

Superstitious uses • 
Statute of uses 
Enrolment of bargains and sales 

Limitation of real actions 
Unlawful games , 

Act of Uniformity ; attend 
ance at churcli 

Labourers 

Perjury 

Reconciling to Rome, &c. 
Benefit of clergy 
Popish recusants . ^ . 

Seditious libel a capital felony 
Popish priests .... 
Mai 0/ the Earl of Essex 

Monopolies; patents • 
Benefit of clergy; women 

Limitations of actions 



Referred 
to at 
Page 



49, 213 



28 

84 
24 
70 

• 

29 

24 

66 

92 
80 
26,38 
38 
49 
83 



58 
97 
76 
78 
68 
78 
71 
78 
70 

79 
68 



\ 



\ 



288 Chronological Table of Cases and Statutes 



A.D. 



If525. 
1629. 

1640. 

1641. 

1062. 
1664. 
1668. 

1671. 



1673. 
1678. 

1679. 

1685. 



1689. 
1691. 

16^7. 
1698. 
Ift99. 
1701. 

1702. 
1704. 



1707. 
1712. 

1714. 
1716. 
1718. 

1720. 
1724. 

1730. 
1731. 



1% 
1736. 



Regnal Tear. 



1 Charles I. . . 
5 Charles I. . . 

15 Charles I. 

16 Charles I. . 

13 Charles II., St. 2 
15 Charles II. . 
20 Charles II. . 

22 and 23 Char. II. 

»» »» 

24 & 25 Car II. 

29 Car. IL . . 

♦« «» • • 

30 Car II. . . 

1 Jac. II. . . . 



I Wm. and M. . 
3 & 4 Wm. <te M. 

^ A 10 Wm. III. 
10 Wm. III. . . 

II & 12 Wm. HI. 
13 <fc 14 Wm. III. 

1 Anne, st. 2 . . 

2 & 3 Anne . . 



3 Anne . . 

5 Anne . . 
8 Anne . . 

1 Geo. I., St. 2 

2 Geo. I. . . 

4 Geo. I. . . 

6 Geo. I. . . 
10 Geo. I.. . 

3 Gen. II. 

7 Geo. II. . 



4 Geo. II. . 
»» »» • 

9 Geo. II. . 



Chap. 



1 



1 

10 

2 
3 
7 
2 

17 



18 

22 

4 
3 

17 

A. 



6 
19 

5 
25 
11 

16 

t» 

25 

8 



28 
36 



Kame and Subject ^f Caaeu 
Sul^ect or Short Title of Act. 



Sports on Sonday . 

DtarCt case, 1 Hale, 25; chUd<tf eight 

htmg for arson 
Repeid of clanse as to licensed prhit- 

ing in Statute of Monopolies 
Mtaiader of the Earl of JStrafford 

Corporation Act . 
Conventicle Act 

R. V. Messenger; IPhUlip's St. Trials, 

p. 296 ; treason 
" Corentry Act" — wounding with 

intent to disflgare 

Distribution of intestate's 

personalty 
Test Act . , 

Statute of Frauds . 
Sunday Trading . 

Papists 



Distrihntion of 
sonalty 



intestates* per- 



Toleration Act 
Benefit of clergy ; women 

Denial of the Trinity. Ac. 
lAut press Licensing Act expired 

Papists 

J acoMte treasons . 



West Riding Land Registry. [Mid- 
dlesex do., 7 Anne 20; North 
Riding do., 8 Geo. II. 6] 

Tutchin's case, 14 StaU Trials 1095 
seditiotu libel . ... 

Benefit of clergy made general 

First Copyilglit Act . 

R^ot Act .... 
Larceny of bonds, Ac . 
Larceny; benefit of clergy, trans- 

E>rtation .... 
e ' Bubble Act" . 
Lord Macd^field fined for bribery 

Qualification of jurors 

Stockjobbing; Sir F. Barnard's 
Act rendered perpetual by 10 
G. II. 8 .... 

Distress for rent, «tec. 

Larceny of fixtures, growing crops, 
&c 

Mortmain .... 



Referred 

to at 

Page 



282 

124 

19 
70 

123 
123 

70 

88 

41 
123 
36, 39, 52 
282 

78 

41 

58 
68 

79,80 

78 
71 



88 

72 

68 
20 

78 
92 

68 

127 

74 

106 



217 
4ft 

93 
29,35,190 



Chronological Table of Cases and Statutes 289 



A.D. 



1787. 
1744. 
1746. 

1752. 
1753. 

1763. 



1766. 
1769. 

1772. 
11 

1774. 
1778. 

1779. 
II 

1780. 



1781. 
II 



! 1784. 
I 1789. 
I 1790. 
! 1792. 
, 1793. 
I 1796. 

1799. 
1801. 

1802. 
1807. 

1812. 

11 

« 

1813. 



, 1814. 

: 1815. 

1816. 



BegD&l Tear. 



10 Geo. II. 

17 Geo. IL 

18 Geo. II. 

25 Geo. II. 

26 Geo. II. 

3 Geo. III. 



6 Geo. III. . 
9 Geo. III. . 

12 Geo. III. . 
II II • 

14 Geo. ni. . 

18 Geo. III. . 

19 Geo. III. . 
11 II • 

20 Geo. III. . 



II II • 

21 Geo. III. . 
II 11 . 



24 Geo. III. . 

29 Geo. III. . 

30 Geo. Ill, . 

32 Geo. III. . 

33 Geo. III. . 
86 Geo. IIL . 
39 & 40 Geo. UL 

II II 

41 Geo. III. . 



42 Geo. III. 
47 Geo. IIL 

52 Geo. IIL 



53 Geo! IIL 



54 Geo. III. 

55 Geo. IIL 
5C Geo. IIL 
»» i» 



Chap. 



23 
5 

11 

37 
33 



36,48 
16 

20 

It 

49 
60 

44 

74 



Name and Subject of Case. 
Subject or Short Title of Act 



49 



11 
57 
68 
60 

It 

7 

64 

98 

109 

73 
74 

102 

114 

155 

24 

160 
96 
192 
100 
138 



Theatres 

Vagrants, Ac. .... 

Oniichund v. Barkei\ WMet 538 
fuathen witness .... 
Dissection of murderers' bodies 

Marriage 

Wilkes V. Wood, 19 St. Tr. 1153— 
action against a servant of the 
Crown 

l^arceny of timber, Ac. . 

Crown rights barred after sixty 
years 

Peine forte et dui-e abolished . 

Sommersett's ease, 20 St. ThHals 
(Slavetf/) .... 

Inspection of madhouses 

Belief of Papists talcing Oath of 
Abjuration .... 

Dissenting schoolmasters 

Blackstone's' HardLaboiir 
BUI" .... 

Clause restraining anticipation in 
serted by Lord Thwlow in Miss 
Watson's settlement 

Brown v. Leeson, 2 H. Blackst. 45 , 
Ld. Loughborough refuses to try 
an action on a wager . 

Sunday enteitainments, &c. . 

DoneHan's case (Indictments) ; see 
account in Stephen's Crim. Law, p 
338 

Separation of children in prisons 

Pawnbrokers .... 

Alteration of punishment of treason 

Foz'8 Libel Act 

Industdal and provident societies 
Treason (temporary Act) 
Criminal lunatics 
Thelluson Act .... 

First general Enclosure 

^xOw . . « • . 

First Factory Act 

Traders' Freeholds chargeable with 

debts 

Romilly's Charitable Trusts Act 
Millbank Penitentiary . 
Partial repeal of Conventicle Act 
Vice-Chancellor of £ng 

land * 

Unitarians .... 
Aiiprenticeship (rep. 5 Eliz.) , 
Will of. copyholds . 
Habeas Corpus Act amended 
Partial abolition of piUoiy 
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A.D. 


Begnal Tear. 


Chap. 


Subject or Short Title of Act. 
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Page 


1817. 


57Geo. nL . . 


6 


Treason; makes perpetual 86 Geo. 
III., 7 


162 


1818. 


68 Geo. III. . . 


II 


Aihfwd V. Thori\ton^ 1 R and A. 405 


166 


1819. 


69 Geo. III. . . 


46 


Appeal and trial by battel abolished 


167 


»♦ 


»» »» • • 


69 


Foreign. Enlistment • 


231 


1819. 


60 Geo. ni. and 


1, 2, 8, 








1 Geo. IV. . 


4,6,6 


The " Six Acts "... 


168 


1820. 


1 Geo. IV. . . 


67 


Whipping of females abol- 
ishecl 

Holt v. WiileUy 3 Bamewall and 


166 


M 


II M • * 
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Alderson, 304 ; decision cu to 










spring-gttru, satirised by Sydney 










Smith (Ed. Review) 


237 


18-22. 


3 Geo. IV. . . 


71 


Cruelty to anlTnals 


234 


1823. 


4 Geo. IV. . . 


48 


Sentence old. only recorded . 


166 


n 


11 11 • • 


62 


Soicide 


126 


1826. 


6 & 6 Geo. rV. . 


11 


Classification of prisoners 


226 


11 


6Geo. rv. . . 


16 


Bankruptcy law consolidation 


210 


II 


II 11 • • 


91 


" Bubble Act " repealed . 


271 


11 


11 II • • 


129 


Combinations of workmen 


166 


1826. 


II II • • 


60 


Qualifications of jurors . 


263 


11 


11 11 • • 


60 


Srate lotteries abolished . 


234 


1827. 


7 & 8 Geo. rv. . 


16 


Peisonatinjf soldier, «fcc. . 


242 


11 


ii 11 


18 


Spring-guns, &c 


237 


11 


11 11 


28 


Beneftt of clergy abolished 
Ci-imiual Law Consolidation. Peel's 


229 


11 


11 11 


29,30 










Acts 


173 


<i 


11 11 • 


67 


Insolvency 


211 


Ib28. 


8 & 9 Geo. IV. . 


17 


Kepeal of Test and Corpo- 
ration Acts .... 


26 


»i 


9 Geo. IV. . . 


14 


Contracts required to be in writing. 
(Lord Tenterden's Act.) 


215 


'1 


11 II • • 


31 


Crim. Law Consoln. (Dis.section.) . 


173 


II 


»» »» • • 


32 


Evidence 


255 


11 


11 It • • 


40,41 


Lunatic asylums .... 


263 


11 


11 II • • 


61 


Liquor trafQc 


264 


1829. 


10 Geo. IV. . . 


7 


Catholic Emancipation 


178 


11 


II II • • 


69 


Game laws 


341 


1830. 


11 Geo. IV. & 










Wm.IV. . . 


60 


Trustees 


196 


11 


II II • • 


66 


Criminal Law Consolidation . 




178 


11 


II 11 • 


68 


Carriers 
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'1 


»i »i • • 


•1 


Beershups .... 




266 


.1 


11 11 • • 


70 


Welsh circuits .... 




247 


1831. 


1 «fc 2 Wm. IV. . 


32 


Game 




187 


11 


It It * 


34 


Criminal Law Consolidation , 




173 


11 


II 11 • 


37 


"linck" . . . , 




218 


11 


»i 11 • 


66 


Bankruptcy Commissioners 




247 


1832. 


2 & 3 Wm. IV. . 


23, 62 


Forgery, horse stealing, Ac. 
cnpital 


, not 


224 


n 


ti 11 • 


71 


Prescription Act . 




218 


11 


11 11 


It 


Hackney coaches on Sunday . 
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Roman Catholic endowments . 
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l&2Vict. . 
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2 A3 Vict. . 
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8 A 4 Vict. 
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4 A 5 Vict, 
ft tt 
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19 
27 



36,64 
It 

41 
42 
44 

74 

ft 

98 
103 
104 

106 
26 

II 

86 

85 

59 

87 

85 

86 

115 

28 

26 
84,91 

82 
105 
110 

11 
87 



47 
54 
56 

71 
85 
61 
77 
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85 
56 



Mame and Subject of Case. 
Subject or Short Title of Act. 



Cruelty to anlmala .... 

Writ of Waste abolished; limita- 
tion of real property ac- 
tions 

Inquisition of lunacy 
CaMl V. Palmer, 1 Clark and Fin- 
elly, 372 (rule ugainst perpetuities) 
Judicial Committee of Privy Council 
Evidence, Quakers, Ac. . 
Housebreaking not capital 

Abolition of fines and re 
coyeries . . . , 

Companies incorporated by letters 
patent 

Relaxation of usury laws 

Principal Factory Act 
Beal Estate liable for 
simple contract debts 

Descent of real property . 
Hanging in chains abolished . 
Prisons 

Central Criminal Court 

Beershops restricted 
Cruelty to animals . 
Adulteration of food 

Dissenters' Marriages 
Registration of deaths and 

marriages 
Indosures .... 



Pillory abolished . 
Wills Act . . . 

Rioting, Ac, not capital . 



Parkhurst prison (juvenile offenders) 

Oaths, Ac 

Registration of Judgments; bind 

real property, Ac. 
Registration of (Drown debts . 
Further relaxation of usury laws 

(rendered perpetual by 13 A 14 

Vict. 56) .... 
Street music in the metropolis 
Infants' Custody Act (Talfourd*s) 
imprisonment and solitary confine 

ment . . , , . 

Stipendiary Magistrates 

Affiliation orders . 
Beershops, rating qualification 
Grammar schools . 
Vice-Chancellors . 

ffOonnelTn Catt, 11 Clark and Ft' 

neUy^ 155 ; the Law Lord* 
Copyholds .... 
Counterfeiting, rape, Ac, not capital 
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LaniiB Clauaea Act 
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Clill reincd|r for humlclde : 

Count? Courts 

JuTeitlle offenders 
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SunLinary jurtsdlotiou li 

petty cases. "Jervls'. 



Chronological Table of Cases and Statutes 293 
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Patent Law Amendment 
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tioD in equity 
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leases and. sales of settled 



New Court cf Probalo 

Court fordi»oroB and matri- 
monial oauses 
Chanoer? Amendment 
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High Court of Admiialt; 
Laroeny .... 
Burglary .... 
Malioioua iojuriea to pro- 



Oflbnoes against the Person 



Whipping iif boys . 

Chancery Hegulatloa . 
IiBiid TranHfer Aat 

Deal&ratlon o( Title . 
InduntTlaJ und Prnridunt Soolef li 
"The ^^Companiea ai 



Flogging ot garrotter. 



Metropolitan oomniojiB pre- 
servation . 

Baxttr V. Lanffleu (5imda]i 
tainmenlMj, Late R'Ihh^ H 

Compulsory 



Master and Servant 
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Eieoutlons wlthtu prieoi 



+ by ^edaltj', "RSndaPaJ 



DiVOJOr 

" TliB BaniTuploy Act, 



Kftro-fflycciiiiQ re^lallun 

'' 'ihe Maturaliaatlou Act, 
1870" 

Abolition of Forfeiture, &o. 



Compulsory eduoBtion 
Preaa restriotiona of " Bi 
acla " repealed 

"The Married Woman' 
Property Act, 1870 " 

" The Foreign EuUamien 
Aot, 1870 "... 
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Name and Subject of Case, 


Referred 


A.D. 


Regnal Tear. 


Chap. 


Subject or Short Title of Act " 


to at 

Pafire 


1872. 


35 A; 36 Vict . 


76 


Mines ref^ilation .... 


270 


)) 


« M • 


93 


Pawnbrokers 


271 


• • 


H »» • 


94 


" The LicenBin« Act, 1872" 
Custody of Infants Amendment . 


268 


1873. 


36 A 37 Vict . 


12 


276 


»» 


It n • 


66 


" The Supreme Court of 
Judicature Act. 1873 " . 


250 


1874. 


37 A 88 Vict . 


49 


licensing Act Amendment . 


268 


M 


M H • 


60 


Mariied Women's Property Amend- 
ment ...... 


275 


»» 


« M 


ft 


Terry v. Tht BrigJUon Aquarium 
Company, Weekly Notes, May 8, 
1876 (Sunday entertainments) . 


285 


»» 


W « • 


57 


Limitation to real property actions 


213 


l» 


n •» • 


62 


Batification of contract made in 
infancy 


262 


»» 


ti ti • 


76 


Personation 


242 


t« 


« ♦» • 


87 


Endowed Schools Amendment 


194 


»« 


y^ i» • 


88 


Refi^istration of births, deaths, and 
marriages 


221 


»« 


« »» • 


120 


Leases and Sales of Settled Estate 










Amendment .... 
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LIST OF LORD CHANCELLORS AND CHIEP-JUSTICES OF 
THE COURT OF KING'S (OR QUEEN'S) BENCH FROM 
THE ACCESSION OF GEORGE III. TO THE PRESENT 
TIME. 



Balgn. 


Lord ChMieellora. 


Dat« of 
Appoint- 
ment. 


Lord Chief Justices 
of Que.n's Bench. 


Date of 
Appoint- 
ment 


Gealll. 


Lord Henley 


1760: 


Lord Mansfield . 


1756. 


1760-1820. 


., Camden . 


1766. 






\ 


Hon. C. Yorke (2 days) 
Commiasioners . 
Lord Apsley (Hon. H. 

Bathnrst) 
Lord Thurlow . 
Commissioners 


1770. 
1770. 

1771. 
1778. 
1783. 








Lord Thnrlow (2) 


1783. 


Lord Kenyon 


1788. 




Commisfiioners . 


1792. 








Lord Loughborough . 


1793. 








„ Eldon 


1801. 








„ Erskine 


1806. 








„ £ldon(2) . 


1807. 


Sir Charles Abbott, 
(created Lord Ten- 
terden In 1827) 


1818. 


Geo. rv. 
1820-1830. 


Lord Lyndlmrst 


1827. 






wm.rv. 


Lord Brougliam and 








1830-1837. 


Vaux 


1830. 








Lord Lyndhurst (2) . 


1834. 


Sir Thomas Denman 


1832. 




Commissioners . 


1835. 


(created Lord Den- 






Lord Cottenham 


1836. 


man in 1834) 




Victoria. 


Lord Lyndhnrst (3) . 


1841. 






1837. 


„ Cottenham (2) . 


1846. 








CommissiDners . 


1850. 


Lord Campbell . 


1850. 




Lord Truro 


1850. 








„ St. l.eonards . 


1852. 








„ Cran worth 


1852. 








„ Chelmsford 


1858. 








f, Campbell . 


1859. 


Sir Alexander E. Cock- 






„ West bury . 


186L 


bum 


1859. 




„ Cranwonh (2) . 


1865. 








„ Chelmsford (2) 


1866. 








., Cnims 


1868. 








„ Harherley. 


1868. 








„ Selbome . 


1872. 








„ Cairns (2) . 


1874. 
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LIST OF PRINCIPAL AUTHORITIES. 

Blackstone's Commentaries on the Laws of England. 

Stephen's ditto, founded on Blackstone, but brought down to 
the present time by corrections and additions. 

The Works of Jeremy Bentham, collected by Sir John Bowlings 
with memoirs and correspondence. 

Trait^s de Legislation. Dumont 

Bentham's Theory of Legislation, by Hildreth. 

The Statutes at Large. 

Hansard's Parliamentary Debates. 

Campbell's Lives of the Cliancellors. 

Foss's English Judges. 

Life of Sir S. Romilly, by his Son. 



INDEX 



Abjuration of the realm . 62 
Absolute duties . 13, 67, 221 
Absence beyond seas . . 214 
Accession {See Title). 
Acts of Parliament, lan- 
guage of 176 

Adam Smith . . . . 165 
Adjective Law ... 11, 191 
Administration {See Title) . 
Administrator .... 41 
Admiralty Court . 121, 248 
Adulteration .... 233 

Affidavits 118 

Affiliation orders . . . 276 

Agency 50 

Afiens 123, 259 

Allegiance, oath of .57, 222 
Amendment of pleadings 251 
„ of indictment 251 

American and Anglo-Indian 

Codes 181 

Answers in equity . . . 118 
Appeal . . . 112, 247, 219. 

„ (of murder, etc.) 112, 166 
Arrest, . . . 103, 115, 251 

„ (of judgment) . . 110 

Arson 96 

Assault and battery . 87, 238 

Assets 41 

Assizes .... 100, 105 
Atheist, evidence of 101, 256 
Attempts to murder . . 237 
Attestatory satisfaction 144, 239 
Attorneys . . 100, 101, 126 
Austin . . . 138, 183, 279 

BaU 104, 116 

Bailment 54 

Btuikraptcjr . . 47, 164, 210 



Bankruptcy, Courts of . 247 
Bargain and Sale ... 38 
Barristers, 100, 126, 255 ; 
privilege of secrecy of, 
ib.; and attorneys, 101 

Battel 166 

Beershops 267 

Bentham, P. and H., 
chaps. I. II.; early life, 
135; Fragm. on Govt., 
137 ; view of the Hard 
Labour Bill, 138 ; ac- 
quaintance with Lord 
Shelburne, 139 ; re- 
mainder of his life, 139; 
change of literary style, 
140 ; general nature of 
his work, 142 ; death . 169 

Bigamy .129 

Blackstone's Commentaries 134 
Blasphemy .... 79, 168 
Bona fide traveller . . . 268 
Borough, English, inherit 

ance by custom of, 
Botany Bay . . . 
Bowring, Sir John 
Bribery . . . 
Bridewells . . 
Brougham, Lord 
Bubble Act . . 
Burglary . . . 
Burning alive, . 

in the hand 



>> 



44 

149 

170 

73 

63 

170 

127 

94. 241 

61, 124 

. 65 



Campbell, Lord, quoted, 
61, 159, 216 ; his copy- 
right Act, 188 ; his Act 
as to toTcv^«i:iaaXK»\\. ^^'t 
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by accident, 236 ; his 
Act as to newspaper 
libels, 239 ; as to crimi- 
nal libels, ih. ; consoli- 
dates rules of practice in 
Chancery, 253 
Capital punishment 160, 163, 224 

Carriers, 67, 221 

Catholic emancipation 170, 258 
Central Criminal Court . 247 
Centralisation of justice . 100 
Chancery Amendment and 
Chancery Regulation 

Acts 250 

Charitable trusts, 164, 
191 ; (Charity Commis- 
sioners), 192 

Chattels real 55 

Chester, Bishop of, his 

Sunday legislation . . 283 
Children . . . 124, 164, 262 
Chose in action ... 20, 46 
Christianity, denial of 123, 164 
Chronological tables . . 287 
Church, compulsory at- 
tendance at ... . 58 
Civil remedies as opp. to 

criminal . . 14, 60, 223 
Classification of prisoners 226 
Clergy (benefit of) . . 65, 229 

Clergjrmen 126 

Clerk of the market . . 103 
Code Napoleon . . . . 181 
Codification . . 142, 172, 180 

Coining 79, 232 

Commissions for absent 

witnesses 119 

Common carriers ... 57 
Common rights ... 34, 198 
Common law , . . . . 2 
Common Law Procedure 

Acts .... 250, 251 
Common recovery . . 24, 28 
Common pleas . . . . 113 
Companies Clauses Con- 
solidation Act . . . 176 
Consolidation, 171 ; of 

criminal law, 17 S 
Conspiracy . . . 1^0, \^^ 



Constitutional laws ex- 
cluded from this work, 8 
Contempt of Court ... 75 
Contract ... 51, 159, 213 
„ specialty and 

simple 48, 52 

Conventicle Act . 123, 164 
Conveyances, Act for short- 
ening 177 

Copyholds . . . . 81, 197 

Copyright 188 

Corporations, 128 ; con- 
tracts by, 215 
Corruption of blood . . 62 
Costs 100, 107, 118, 145, 154 
Cottenham, Lord ... 245 
County Courts .... 244 
Courts of conscience or 

requests . . . 113, 244 
Court of Chancery 118, 164, 247 



Court-leet . . . 




103 


Coventry Act . . 
Cranworth, Lord , , 




87 
195 


Criminal lunatics . , 




265 


Cross-examination . , 




108 


Crown debts . . . 


. 48, 


213 


Cruelty to animals . . 
Cucking stool . . . 
Customary Court . . 


.143, 
. 62, 

• 


234 

123 

33 
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Damages in Chancery . . 250 
Declaration (in pleading) 116 
Deed ... 36, 49, 204 215 
Denman's (Lord) Act . . 254 

Deposition 118 

Deposit 53 

Devisee 40 

Digest 171 

,, commission . . . 184 
Discovery (equity pro- 
cedure) 119 

Dissection of criminals 61, 223 
Dissenters . 78, 128, 167, 164, 

169, 258 
Distribution (iS'ee Inheritance). 
Divorce, 129, 206, 276; 

Court for, 248 
Y^QYv^llwL'a case .... Ill 
Tiav?«t ^>\S1 
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Drawing and quartering 61, 

223 

DriUing 168 

DueUing ... 8S, 145, 236 
Damont 141 

Ecclesiastical Courts 120, 248 
Economical laws excluded 

from this work ... 8 
Education, compulsory . 276 
Edward 111., liis statute of 

treasons 162 

Ejectment 91 

Eldon, Lord . . 160, 170 
Election petitions tried by 

judges 247 

Endowed Schools Act . . 194 
Endowments . 28, 164, 190 
Engrossing .... 81, 232 

Entail 23, 44 

Epping Forest .... 201 
Equitable estates ... 80 
Equitable defences in Com- 
mon Law Courts . . 249 
Equity ... 8, 110, 160 

Estrays 60 

Evidence, 100, 150, 254 ; 
Bentham on, 153 ; in 
Cimncery, 252 
Examiner (equity pro- 
cedure) 119 

Exchequer . . . 113, 117 
Excommunication . . . 120 
Execution (in civil action) 117 

209 
„ (in equity) . 119 

„ of criminals 

within prisons . . . 223 

Factory Acts . . 164, 261 
False pretences .... 94 
Fees, judges paid by . . 99 

Fee-simple 21 

Felony ... 8, 60, 65, 230 
Feoffment .... 36, 204 
Fictions of law . . 114,115 
Fictitious persons . . . 126 
Fines (pecnniarj') ... 63 
,, to bar entail ... 24 1 



Fines and Recoveries Aboli- • 

tion Act 203 

Fonblanque (Albany) 169, 238, 

256 
Foreign codes . . . . 180 
Foreign enlistment . . 231 
Forestalling .... 81, 233 
Forfeiture, 45, 62 ; aboli- 
tion of, 223 
Fox's Libel Act .... 160 
Fragment on Government, 

the 137 

Franchise 19 

Frauds (Statute of) 36, 39, 52 
French Revolution, effect 
of, in retarding English 
law reform .... 160 
Friendly Societies . . . 273 
Frugality in punishments 146 ^ 
Fusion of Common J^aw 
and Equity .... 249 

Game laws . 22, 82, 187, 241 
Games (unlawful) . . 82, 234 

Gaol fever 64 

Garotters 225 

Gaunt (Elizabeth) ... 61 
Gavelkind, inheritance by 

custom of 44 

George III., reign of . . 157 
Gladstone Government, 

the 212, 220 

Goldsmith quoted . . 58, 64 

Goodwill 190 

Grammar-school . . . 193 
Grand jury . . . 105, 252 
Greatest happiness principle 137 
Gretna Green marriages . 125 
Grievous bodily harm . . 238 

Habeas Corpus . . . 87, 164 
Habitual criminals . . 228 
Half-blood {See Inheritance). 
Hampstead Heath . . . 201 
Hanging, 61; in chains, 

abolished 223 

Hearsay .... 108^ 154 

evVdetvcft "^^^ 
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Heriot 33 

Hinde Palmer's Act .. 212 

Hiring 65 

Honorary satisfaction . . 144 
Horner, Mr . . . 163, 165 
Housebreaking .... 94 
Howard ... 65, 138, 263 
Husband and wife, secrets 

between 101 

Husband and wife, legal 

relations of . . 130, 274 

Idiots 125 

Idleness, idle and dis- 
orderly i)ersons ... 82 
Imprisonment 62, 63, 146, 226 
„ (false) 87, 104, 238 

Inclosure Acts .... 198 
Incorrigible rogue ... 82 

Indemnity 56 

Indictment, 105 ; (flaws 
in), 110 

Infancy 84, 124 

Infants' Custody Acts . 276 
Inheritance . . . .41, 205 
Injunction, 96, 120 ; at 

common law, 249 
Innkeepers .... 67, 221 

Insolvency 210 

Inspection of documents 117, 249 
Insult, when punishable . 88 
Insurance, 56 ; companies, 

273 
Interrogatories (equity pro- 
cedure), 119 ; extended 
to common law, 249 
Intoxicating liquors . . 266 
Irish Land Act .... 220 

Jervis's Acts 252 

Jews 259 

John Doe and Richard Roe 116 
Joint-stock enterprise . . 127 

Judges 99, 105 

Judicature Act, 1873 . . 250 
Judicial Committee of the 

Privy Council . . . 249 
Judicial separation . » . "il^ 
Judicial estaWslnneiit, 



Bentham'sviewson, 152; 

reforms in, 244 
Judiciary, or judge-made 

law 159 

Jurists, how to keep up a 

supply of 279 

Jury, 102, 105, 253 ; in 

libel cases, 161 ; in 

County Courts, 246 ; in 

Chancery, 249 ; (grand), 

105, 252 
Justice of the Peace 102, 104, 

246, 252 
Justifiable homicide . . 83 
Juvenile offenders, 226, 262; 

larcenies by, 241 



King's Bench 



113 



Landlord and Tenant 46, 55, 220 
Lands Clauses Consolida- 
tion Act 17'5 

Larceny, 90, 174, 240; 

compound, 98 
Law commission . . . 251 
Law reporting .... 185 
Lawyers, Bentham's hos- 

tilityto 151 

Lease, 36 ; lease and re- 
lease, 204 
Leases and Sales of Settled 
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Ahoul fen vcui lio, sAcc a meedng of a considenhle DuiBbir of Puhlii: School Muslcn, 

■ 10 iheAulhor thai he should wriie a School History of Eaglmd. As Ibo 

gcoualLy suppoittd h« undertook the OaIe, The woHc wai iateodcil 10 

^^, , — fidades felt to eiiat in [he ^sdioul Books which were Ht that limeptocur- 
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k: J. . 1 . .. .... ■ , . __ z ■ ._..jj| fjij tai^. SiuliiiB 
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tuppiy Ihe'ttudenl with a more reasooahle and fnlelUgent idea of the couisi 
iiLlDry than Is pven bp* any mere compeodiuu of facts. U has been thouglu 

... mun the onluiary divisjom into reian;^ and to follow ptinurily, ttitouBhour, 

PoUrical UhMiTy oC the country; ai the same tune conaiderabtc care hat been given 
jriivout thegreatSodalChaiiAes which have occurred rromthne to dme, aod to lollow 
B growt h of the people andnadop at larfe, aawellas that ofthe Monarchy or of speeia 
pm. AcoiiBderahienunifaetof aeneiloBies of the IcadiDE Houses of the Riband islh 
BCurSes have been iDIroduced to [Uustrate Ihat period. The later periods are related at 
Uidetably greater lenglh than the earlier ones, I'he foreign events hi v^lcb England 
k'port have been, asTar as space allowed, brought into due prominence ; vhUe)^ the 
iitionof numerous mops and plans, in which every name meDtiooed wU] be found, it b 
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It may be added that rauDd the lives of individuals it nnll be pauibTe to hxins together 
fjuti oX social life la a clearer way» and to reproduce a more vivid pictun: (>fparllcu]ar 
dma than i> pouible in a biatoricai handbook. 

By readiDff Shore Biognuiluei a few clear ideas may be foTmed in the pupil's irAoi, 
wtn& niB/ sdmilate lo iunber reading. A vivkl inpresiion of one period, however Abort, 
vinearrylbepuplonwanl and ipve more general histories an ioiercU in thdr turn. Seme- 
thii^ at least, will be gnioed if the pupil realises that men in pact times Uved and moved 

It is pcopoHcd la uaue the fal[awiD£ BLographicB adapted to the reading of pi 

I. Simon OE MoNTFOKT. j. The Duke of Marlborouoh, , 

a. The Black Prince. 6. William Pitt, 

3, Sib, Walter Raleigh. or, The Duke of WellingtOH-B 

4. Oliver Cromwell. -■ 

History of the Church wider tk 
Roman Empire, a.d. 30476, 

Bf Alt Saints SchM^y 

A History of England for Children 

By Gt«RGB Dav^s, T).Ti.,/ormerfy Biihup of PeUrhareugk. 

New Edition. i8mo. U. 6J. 
Willi twelve Coltmred lUnstratintu. St^uue ct. &«o. "y.^d. 
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ENGLISH 

ENGLISH SCHOOL-CLASSICS 

With Introductions^ and Notes at the end of each Book* 
Edited by FRANCIS STORR, B.A., 

CHIEF MASTER OP MODBKN SUBJECTS IN MERCHANT TAYLORS* SCHOOL, LATB SCHOMK 
OF TRINITY COLLEGE, CAMBRIBGI^ AND BBLL UHIVXBSITY SCHOLAR. 

Small %nH>, 

THOMSOirS SEASONS: Winter. 

With Introduction to the Series, by the Rev. J. Pranck Bright, M.A., Fellovr of 
University College, and Historical Lecturer in Balllol, New, and Unhrersi^ Colleges, 
Oxford ; late Master of the Modem School at Marlborough CoUege. z#. 

COWPER'S TASK. 

By Francis Storr, B.A, Chief Master ^f Modem Subjects in Merchant Tayhns' 
School. 3X. 

Part I. (Book I.— The Sofa : Book II.— The Timepiece) 9/. Fart II. (Book III. 
—The Garden; Book IV.— The Winter Evening) QdT. P&rt'III. (Book V.— The 
Winter Morning Walk ; Book VI.— The Winter Walk at Noon) 9A 

SCOTT'S LAY OF THE I.AST MINSTHEL. 

By J. SuRTEBS Phillpotts, M.A., Head Master of Bedford School, formeriy 
Fellow of New College, Oxford, u. bd. 

Part I. (Canto I., with Introduction, &c.) 9^. Part II. (Cantos II. and III.) «/. 
Part III. (Cantos IV. and V.) ^ Part IV. (Canto VI.) s^. 

SCOTT'S liADY OF THE LAKE. 

By R. W. Taylor, M.A., Assistant-Master at Rugby School. %x* 

Part I. (Cantos I. and II.) ^. Part II. (Cantos III. and IV.) 9^/. Fart III. 
(Cantos V. and VI.) g</. 

irOTES TO SCOTT'S WAVERLEY. 

By H. W. Eve, M. A., Assistant-Master at Wellmgton College, zx., or widi the Text, 
3f . fid. 

TWENTY OF BACON'S ESSAYS. 

By Francis Storr, B.A., Chief Master of Modem Subjects in Merchant Taykx*' 
School, zx. 

SIMPLE POEMS. 

Edited by W. E. Muluns, M.A. Assistant-Master at Marlborough College. &£ 

SELECTIONS PROM WORDSWORTH'S POEMS. 

By H. H. Turner, B.A., late Scholar of Trinity College, Cambridge, zx. 

WORDSWORTH'S EXCURSION: The Wanderer. 

By H. H. Turner, B.A., late Scholar of Trinity College, Cambridge, zx. 

MILTON'S PARADISE LOST. 

By Francis Storr, B.A., Chief Master of Modem Subjects in Merchant Taylors' 
School. 
Book I. 9^. Book II. 9^ 
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ENGLISH SCHOOL CLASSICS-^oa^aaeA. 

SEIiBOTIONS FROM THE SFSCTATOR. 

By OsMUHD AiRV, M.A., As9isUnt-Mut<:rat WcUmElon CoLIcee. m. 
BBOWKE'S BBLIOIO MEDICI. 

B^W. P. SM]TH,MjV.,As5iilimt-Ma5icrat\VLnclicsMrCoUca=. 11. 

GOLDSMITH'S TRAVELLER AND DESERTED TILLAaE. 

By C. S-iNiiKv, M.A, Astistint-MaMer al Marlbomuih Cultoge. u. 
EXTRACTS PROM GOLDSMITH'S VICAR OF WAKEFIELD. 

By C. Sakksv, M.A., Asji.mol-Mastcr at MntilMroi 
SELECTIONS FROM BURNS' FOEMS, 

By A. M. Bill, M.A., BbDIoI Colleei, Ojfcrd. 
MACAUIAT'S ESSAYS. 

MOORE'S LIFE OF BYBON. By Fo.Ncis Sto; 

BOSWELL'S LIFE OF JOHNSON. By Fkanci 

HALLAM'S CONSTITUTIONAL HISTORY. 1 

SOUTHEY'S LIFE OF NELSON. 

By W. E. UULUNs, M.A., As^bunt-Usstcr at Marlbomiigh CoU. 
*.* Tht GlHcral ZHtrBducliaH Ic lit Srria ■mill brfiiinJ in Iliad 

{See Sfecimitt Pages, Nes. 5 and 6.) 
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"Kalhlni ci 



a than ihe i 



)wpc tbpt Ihe ntudf of uur own langtiaac, 
too loDf DCfflecLed in out bclioala, may tBjGc 
Ittpfvper pUtce in oiur curriculiUn, and may 
*— "^-1 noDt of jmHrinethat HstcforUre- 
wUch ll i> HUE oT ihe chief abjecu 
Jlogivcm'-"-" ■- ■ 
. . ._ ialSemode 
Greek ud Ladn Clau 



nclhioBoflhck 



( Engliih S<:faiml.Cla» 



n iitytc E}f leaching 



te; Jf.j<., FMim I,/ Kitf Catltgr, 
CambriAt; Aaittaul-Maattr at Elux 
CMat. 

"1 iMnk Ibe plan at Ihem.k EHcIlenl : 
and thofea volumes which I have iited I 
luTe (biubd carefiiQy and judidouUy ed I ted. 



I have found them to be very well «nted 
lo the wanit of my fsm."— C. M. jBull, 



Dcithei pauhiE OVET diScultie: 
vcruiog iboujht A&d ytoti 
tan W eaces^vennnotatiaj 
Hukfusan, M.A., AuU. 

t iheK 1»aks are lH 
able. There i>2rest 

^e,™M 6r a* 1 lUve been J 
line Ihem, and live ju^t enoiig: 



«3!*J'^ 



the pupU'i 
■Maktriii 



schoo] use than 
^clenilv°fuilTi 



' far better adapted for 
r_ othen which have 

pply ail the infortna- 
tion wnicn a coy needs to undentand til* 
leit witliaut nipersedlDB the neceuitv of 
hii tiilnklng. lliG o cc ai i opal quesUQafi 
call the tesunu't atlentian Id tx»nl> which 
hecandeddelhunhitDwnnwuiKEL The 
general plaa, and Ibe eiecution af the 

riitlflThe dnln^Tscbiuf'Ed^n (£ 
die English Clanlo,"— 7*4/ Rtv. Clai, — 
Craul CAilUmliH, M.A., Tkt Grai^^m 
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SELECT PL A YS OF SHAKSPERE 

RUGBY EDITION. 

With an Introduction and Notes to each Play. 

Small Svo. 

As You Like It. ax. Hamlet. %s.td. 

Macbeth. 2j. King Lear. 

Edited by the Rev. Charles E. Moberly, M.A., Assistant^Matttr 
at Rugby School^ and formerly' Scholar ofBalUol College^ Oxford. 

CORIOLANUS. 2J. 6flr. 

Edited by Robert Whitelaw, M.A., Assistani-Master at Ru^ 
School^ formerly Fellow of Trinity College^ Cambridge. 

The Tempest. 

Edited by J. SuRTEES Phillpotts, M. A., Head-Master of Bedford 
Grammar School, formerly Fellow of New College, Oxford, « 

With Notes at the end of the Volume. [In the press. 

The Merchant of Venice. 

Edited by R. W. Taylor, M. A., Assistant-Master at Rugby School 
With Notes at the end of the Volume. 

[In preparation. 



Re/lections on the Revolution in France 
in 1790. 

By the Right Hon. Edmund Burke, M.P. 

New Edition, with a short Biographical Notice. Crown Sva y. 6d. 

A Practical Introduction to English 

Prose Composition. - 

An English Grammar for Classical Schools, with Questions, and a 
Course of Exercises. 
By Thomas Kerchever Arnold, M.A. 

Tenth Edition. i2mo. 4;. 6d. 
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MATHEMATICS 

VINGTONS' MATHEMATICAL SERIES 

following Schools, amongst many others, use this Series : — 

Harrow: Winchesler: Charterhouse; Marlborough: Shrewsbuiy: 

nham : Clifton; City of LondoD School: H alley bury ; Tollbridge: 

jFenes College, Edinburgh: Owen's College, Manchester: H.M.'s 

itrd School, Sheemeas; Hurstpierpoint : King Williaia's CoUege, 

[an : St. Peter's, Clifton, York ; Binniogham : Bedford : Felsted : 

College, Finchley : Liverpool College : Winderniere College : 

De Colle^ ; Brentwood : Perse School, Cambridge. Also in use 

lada : H,M. Training Ships : Royal Naval College, Greenwich : 

Univeisity, Australia^ the other Colonies : and some of the 

: Schools in India. 
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its of the Kubjecu un which 
-%. A. MotraH. M^., Tul 

auial tnolu in our Leclure S 
I Ibflm wvQ amngcd, and wcl 
M clear up ihe diC&cuIdn u 



iplcd for bgy>."— 7*Ac»>nu 



I. TlMHt 



nfJeialsoar 



ttdoeted."— W.Jf. Frrrm.M.A^ 
tmd TWn- ^ Cemillt and Caiu 
XambrUft. 

LVB UKd in oiy Lecture Roopi Mr. 
n Smfth'i cuE^bmlGs with very jtrcu 
tgt."—7amaferlir, Mjl^Vtltmi 
Mr if St. PHfr'i CoUict. Cam- 
til luve round when einmlninB 
tKbodit."—A.If'.l1'.Sm/j IiIjI.. 
mmJ Atiiitiml-Talar ff Gtmiiie 
6u Ciptor, CamhUgr. 
nddtt Ur. UuBblin Smidi'i Hatha- 
Wariu u bs a very valuabls uriu 
ioDen. Hi* Alnlin in jmnliniliu- 
a Eho belt book Mia land for tchools 
■ha Dniiauy oiurH at CambiidEC." 
ftiirik, H.A., ftilBw aMd TWsr 
AAa Ctllttt, Camiridtt. 



an aay with plenmra thnt t 



UJD SCHOOLMASTERS. 



" I can iltongls- iccununend them alL" 
W. Htnty, M.A.. Sai-WartUii, 
Trinity Ca/ieffl. CitHalmoxd. 

" I ujnsidcr Mr. Smith haA 3ipp[Sed ■ 
£rcAL waal, and cannot hut think thai hiA 
woikf must CDminand eiteniive uteia good 
schooU."— 7- Hmrr, B.A., Hiad-ifaittr, 
H.li. DodiyarJ St»OBi, StLonuii, and 
iHltmcttr if BariatrTi, K.N. 

" We have utnTyeuT AlRbia and Trieo- 
bomatry eiLtBn&lvely at tiiis School fnm 
Ibe due they vera tint publiihed, and 1 
thorouglily agree with evety Hiathe m a ti cal 
teacher 1 hava met, that, a« nchool ten- 
books, they have do equals. We ate iutro- 
ducinE your Buctid ETaduoiiy into the 
Sdlto3i:'—liiB,B.Sdaiardti,m.,iTatlU- 
taaticat Stailtr a/ tkt CeiUgt, Bunt- 



■'I ei 



>e the) 



yei leen. — 7«.iu Jtna.D.C.I^, Hcad- 
Mailtr. Xb<c Wmam-t Cillttt, Itlt «/ 

" I have very ereac pIcHHin in erprev 
in£ an o^nioa as to the value ortheKbooki. 
T have used them uoder very dlSentDt las- 

wiih ihe*r«u!i. obiiintd!" — C *ff. »". 
Ban, Matkratatkal Editor if Iki 'Enr- 
lakMtckaaic; Bditer nj tit • MntSx 
J^umMofEiuc^ticn.- 
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RIVINGTONS MATHEMATICAL SERIES--<aD&as\K^. 

Elementary Algebra. 

By J. Hamblin Smith, M. A., of GonvUU and Cams College^ and 
late Lecturer at St, Peter's College^ Cambridge, 

i2mo. 5^. Without Answers, 2s, 6d» 

A Key to Elementary Algebra. i 

Crown 8vo. gs, ' 

Exercises on Algebra. 

By J. Hamblin Smith, M. A. 

i2mo. 2s, 6d, 
Copies may be had without the Answers. 

Algebra. Part II. 

By E. J. Gross, M.A., Fe/low of GonvUU and Caius College^ 
Cambridge, \ 

Crown 8vo. Sj. 6d, \ 



*'We have to congratulate Mr. Gross on 
his excellent treatment of the more difficult 
chapters in Elementary Algebra. His work 
satisfies not only in every respect the re- 
quirements of a first>rate text-book on the 
subject, but is not open to the standing 
reproach of most English mathematicsu 
treatises for students, a minimum of teach- 
ing and a maximum of problems. The 
hard work and considerable thought which 
Mr. Gross has devoted to the book will be 
seen on every page by the experienced 
teacher; there is not a word too much, 
nor is the student left without genuine 
assistance where it is needfuL The lan- 



guage is precise, clear, and to the point. 
The problems are not too numerous, and 
selected with much tact and judgment 
The range of the book has been very rightly 
somewhat extended beyond that assigned 
to simpler treatises, and it includes the 
elementary principles of Determinants. 
This chapter especially will be read with 
satisfaction by earnest students, and the 
mode of exposition will certainly have the 
approval of teachers. Altogether we think 
that this Algebm will soon become a 
general text-book, and will remain so for 
a long time to come.** — Wettminsier 
Review. 



Kinematics and Kinetics. 

By E. J. Gross, M.A. 

Crown 8vo. 

A Treatise on Arithmetic. 

By J. Hamblin Smith, M.A. 

i2mo. 3^. 6d, 
(See Specimen Page, No, 7.) 

A Key TO Arithmetic. 

Crown 8vo. 
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RIVINGTONS MATHEMATICAL ^i&i?/^.?— continued* 

Elements of Geometry. 

By J. Hamblin Smith, M.A. 

i2mo. 3x. td. 
Containing Books i to 6, and portions of Books ii and 12, of 
Euclid, wiu Exercises and Notes, arranged with the Abbreviations 
admitted in the Cambridge Examinations. 

Fart J., containing Books i and 2 of Euclid* limp cloth, \s, 6</., may 
b« had f eparately. 

(See Specimen Page^ No, 8.) 

Geometrical Conic Sections. 

By G. Richardson, M.A., Assistant-Master at Winchester College^ 
and kUe FeUow of St, john^s College^ Cambridge, 

Crown 8vo. 41*. 6d. 

Trigonometry. 

By J. Hambun Smith, M.A. 

l2mo. 4^. 6d, 

Elementary Statics. 

By J, Hamblin Smith, M.A. 

i2mo. 3x. 

Elementary Hydrostatics. 

By J. Hamblin Smith, M.A. 

i2mo. 3x. 

Book of Enunciations 

FOR Hamblin Smith's Geometry, Algebra, Trigonometry, 
Statics, and Hydrostatics. 

i2mo. IX. 



Arithmetic^ Theoretical and Practical. 

By W. H. Girdlestone, M.A., of Christs College^ Cambridge^ 
Principal of the Theological College^ Gloucester, 

New Edition. Crown 8vo. dr. dd. 
Also a School Edition. Small 8vo. y, 6d. 
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SCIENCE 

Preparing for PubUcaHon^ 

SCIENCE CLASS-BOOKS 

Edited by 
The Rev. ARTHUR RIGG, M.A., 

LATK PRINCIPAL OP THK COLLBGB, CHXSTBS. 

These Volumes are designed expressly far School use^ and fy 
their especial reference to the requirements of a School Class-Book^ 
aim at making Science-teaching a subject for regular and methodical 
study in Public and Private Schools, 

An Elementary Class-Book on Sound. 

By George Carey Foster, B.A., F.R.S., FelUm of, and Professor 
of Physics in, University College, London, 

An Elementary Class-Book on Electricity. 

By George Carey Foster, B.A., F.R.S., Fellow of, and Professor 
of Physics in. University College, London, 

Botany for Class-Teaching. 

With Exercises for Private Work. 

By F. E. Kitchener, M.A., F.L.S., Assistant-Master at Ru^ 
School, and late Fellow of Trinity College, Cambridge. 

Astronomy for Class-Teaching. 

With Exercises for Private Work. 

By Wallis Hay Laverty, M.A., late Fellow of Queen* s College^ 
Oxford, 

The knowledge of Mathematics assumed will be Euclid, Books I.-VI., and Quadratic 

Equations. 

Other Works are in preparation. 
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A. Years Botany. 

Adapted to Home and School Use. 
By Frances Anna Kitckbnbr. 

lUustiated by the Author, Crown 8vo. 
(See Specimen Page, M'. 2.) 



Cacral Descripiion of Flgwers— FJgwera wiih Simple Pistils— Flo 
Bound Pisnls — Flowcn wilh Apocarpom FniiB — Flowers with Syn 
Sumcns and MorfiliolQgy of Biandics—FcrliliMIiott— Seeds— Early G 



1 



•f PbuUS— Wood, Stenis. and Root!— Leaves— ClaKili Ml , , „, 

SwiTlB» nod Piqes— 'Same MoootzotjIedonauK FunilieA-^-Orchids — Appendix of Tecbnical 

^n Rasy Introduction to C/iemistry. 



wn Svo. M. 61L 
{SeeS/eeimen Fage, No. g.) 
"We Midom come acroM « woric of "There ares timpiidty andsclean 

oufhl 10 Deiu ihehajids of every MudeoE in this little vohime which cenaMy o 
nf ebemijliy." — CktmiaU Krviivr. mend ll 10 the attendgn of Ihe young." 

Notes on Bidlding Construction. 

Arranged lo meet the requirements of the syllabus of the Science aadl 
Art Department of the Committee of Council on Edutalion, ? " 
KensiDgton Museum. 

PAKT I.— FIRST STAGE, or ELEMENTARY COURSE. 

Parts 11. and III. [/« ihi F 

Medium Svo, with 335 woodcuts, lor. dd. 



\ 



.» ,„-... ra 19 the pteKribed couth, h<u lately beej 

HfeUiJied by UeHTt. RivfoEloiUi entitled ' Neta en Batitding CV>»iFiHj»q, amj 
4 IBCet the requiremenlh of UiG SyUabus of the Scicnc« and Art DepAnmcdt ofthe < 
uuec of Council on Education, SoDth Kemiogton.' 
|'««t«,iSjS, (Signed) H. C Shddoh. 

"SoBethtng of the «rt was veiy much "The te«t i> prepsred in 

of lanier worVt and putting ibe outlms of frtjm rudimenloi and gcneroj atoleuit 

^.-^ — I __: — .^ toother in a KOLoll thoK which arc coiDparalivelv odvai 

:j.-....j..., :■:- a thoroughly coherent -" 
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LATIN 

Elementary Rules of Latin Pronun- 
ciation. 

Especially drawn up for use in Schools. 

By Arthur Holmes, M. A., lati Senior Fellow and Dsan of Clare 
College^ Cambridge^ and Preacher ai the Chapel Royal^ fVhUehaii, 
Editor of " Catena CUissicorumP 

Crown 8vo. On a card, 9<f. 

Outlines of Latin Sentence Construc- 
tion. 

By £, D. Mansfield, B.A., Assistant-Master at CUfton CoU^ 

Demy 8vo. On a card, u. 

Easy Exercises in Latin Prose. 

With Notes. 
By Charles Bigg, M.A., Principal of Brighton College. 
Small 8vo. \s, 4//. ; sewed, 91/. 

Latin Prose Exercises. 

For Beginners, and Jtmior Forms of Schools. 
By R. PROWDS Smith, B.A., Assist.'Master at ChcUmham Cdlqt* 

[This Book can be used with or without the PUBUC SCKOOL LATIN 
Primer.] New Edition. Crown 8vo. ^s. 6d. 

An Elementary Latin Grammar. 

By J. Hamblin Smith, yL,K,^ i^ GonviGe and Cains CoU^e, Cam* 
bridge j late Lecturer ofS, I^ter*s College, Cambridge* 
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Henrys First Latin Book. 

By Thomas Kkrchevkr Aksold, M.A, 
Twenty-second Edition, izmo. 3/. Tutor's Key, w. 
Recommended in [he Guide to tkt Ckokt ef Clmsieal Boots by J. 

Mayor, M.A., Professor of Classical Literature at King's College, 1^ 

Fellow and Tutor of St. John's College, Cambridge. 

A Practical Introduction to Latin 
Prose Composition. 

By Thomas Kerckevkr Arnold, M.A. 

Sixteenth Edition. 8vo. &. dd. Tutor's Key, u. &/. 

Cornelius Nepos. 

With Critical Questions and Answers, and an Imitative Exerci 
on each Chapter. 
By Thomas Kekchbver Arnold, M.A. 
Fifth Edition, ismo. 4^. 

A First Verse Book. 

Being on Easy Introduction to the Medinnism of the Lfttin Hex 
meter and Pentameter. 
By Thomas Kerchevkr Arnold, M.A. 

Eleventh Edition, lamo. zj. Tutor's Key, Ij. 

Progressive Exercises in Lati; 
Elegiac Verse. 

By C. G. Gkpp, B,A., lute JuHior Studmt of Christ Ciurci, Ox/frdj 
Head-Mailer of ike Collese, Straf/ord-on-Avon. 

Third Edition, Rerised. Crown Svo. y. 6d. Tutor's Key, 5*. 

Recommended in the Guide to the Choice of Claiiieat Books by J. B. 

Mayor, M.A., Professor of Clnssical Literature at King's College, ' " 

Fellow and Tutor of Si. John's College, Cambridge. 

Selections from Livy, Books viii. 
and IX. 

With Notes and Map. 

By E. Calvert, LL.D., St. fokn's College, CamMdgt; and 
K. %\-viKKD,yi.X., Fcllffo, 0/ Si. John's College,Cambridgei AitislatU- 
Muster in Skrnvsbuty School. 

Small Svo. 21. 
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New EdtHoHf re-arranged^ with fresh Pieces and addUional Ref^eiu 

Materials and Models for La. 

Prose Composition. 

Selected and arranged by J. Y. SARGENT, M.A.» Fellow and i 
of Magdalen College^ Oxford; and T. F. Dallin, M.A., Tutor 
Fellow^ ofQueen^s College^ Oxford. 

Crown 8vo. dr. ddT. 
[See Specimen Page, No, lo.) 

Latin Version of (60) Selected Pie 

from Materials and Models. 

By J. Y. Sargent, M.A. 

Crown 8vo. 5j. 
May be had by Tutors only, on direct application to the Publishe 

Stories from Ovid in Elegiac Ver. 

With Notes for School Use and Marginal References to the Pi 
School Latin Primer. 

By R. W. Taylor, M.A., Assistant-Master at Rugby School 
Fellow of St, JohrCs College^ Cambridge, 

Crown 8vo. 3^. 6df, 
{See Specimen Pages^ Nos, 1 1 and 12.) 

The ^neid of Virgil. 

Edited^ with Notes at the end^ by Francis Storr, B.A., Chief 
ter of Modern Subjects in Merchant Taylors^ School, 

Books XI and XII. 
Crown 8vo. 2j". 6^. 

{See Specimen Pages, Nos. 13 and 14.) 

Classical Examination Papers. 

Edited^ with Notes and References^ by P. J. F. Gantillon, 1 
Classical Master in Cheltenham College, 

Crown 8vo. is, 6d, 
Or interleaved with writing-paper, half-bound, lar. 6d. 



EclogcB OvidiancB. 



From the Elegiac Poems. With English Notes. 
By Thomas Kerchever Arnold, M.A. 

Thirteenth Edition. i2mo. 2s, 6d» 
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Terenti Comoediae. 



Edited by T. L. Papillon, M.A., Fellow of Nm College^ and late 
Fellow of iderton^ Oxford, 
Andria £T Eunuchus. 4r. 6^. 

Andria. New Edition, with Introduction on Prosody. 3x. 6</. 

Crown 8vo. 
Forming a Part of the " Catena Classicorum,^* 

yuvenalis Satirae. 

Edited by G. A. SiMCOX, M.A., Fellow ofQueen^s College^ Oxford. 

Thirteen Satires. 

Second Edition, enlarged and revised. Crown 8vo. 5x. 

Forming a Fart of the ** Catena Classicorum,*^ 



Persii Satirae. 



Edited by k,, Pretor, M.A., of Trinity College, Cambridge, Classical 
Lecturer of Trinity Hall, Composition Lecturer of the Perse Grammar 
School, Cambridge, 

Crown 8vo. y, 6d, 

Forming a Part of the ** Catena Classicorum,^* 

Horaii Opera. 

By J. M. Marshall, M.A., Under-Master in Dukoich College, 
Vol. L — The Odes, Carmen Seculars, and Epodes. 

Crown 8vo. 7j. td. 
Forming a Part of the** Catena Classieorum^* 

V 

Taciti Historiae. ' Books I. and 11. 

Edited by W. H. SiMCOX, M.A., Fellow ofQueetCs Colkge^ 0^ord„ 

Crown 8vo. dr. 
Forming a Part of the** Catena Classicorum^ 

Taciti .Historiae. Books III. IV. and V. 

Edited by W. H. SiMCOX, M.A., Fellow ofQueen^s College, Oxford, 

Crown 8vo. [In the Press, 

Forming a Part of the** Catena Classicorum,^* 
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• GREEK 

An Elementary Grammar for the 

Use of Beginners. 

By Evelyn Abbott, M.A., Lecturer in BaUiol College^ Oxford^ 
and late Assistant'Master in Clifton College, [In the Press. 

Elements of Greek Accidence. 

By Evelyn Abbott, M.A., Lecturer in BaUiol College^ Oxford, 
and late Assistant-Master in Clifton College. 

Crown 8vo. 4^. td. 



"This is an excellent book. The com- 
inlers of elementary Gr^k Grammars have 
not before, so far as we are aware, made 
full use of the results obtained by the 
labours of philologists during the last 
twenty-five years. Mr. Abbott's great 
merit is that he has; and a comparison 
between his book and the Ritdimenta of 



the late Dr. Donaldson— a most excdlent 
volume for the time at which it was pub* 
lished — will show how con^erable the 
advance has been; whfle a oomparisoa 
with the works in ordinaiy use, •vAdai have 
never attained anything uke Uie standard 
reached by Dr. DonaKbcMi, will really sur* 
prise the teaxS^ct^—AthemntiH. 



An Introduction to Greek Prose 

Composition. 

By Arthur Sidgwick, M.A., Assistant-Master at Ru^ School^ 
and formerly Fellow of Trinity College^ Cambridge. 

[In the Press, 

Zeugma; or^ Greek Steps from Primer 

to Author. 

By the Rev. Lancelot Sanderson, M.A., Principal of Elstree 
Schooly late Scholar of Clare College^ Cambridge; and the ifev. F. R 
Firman, M.A., Assistant'Master at Elstree School^ late Scholar of 
Jesus College^ Cambridge, 

Small 8vo. ix. 6d, 

A Table of Irregular Greek Verbs. 

Classified according to the arrangemefnt of Curtius's Greek Grammar. 
By Francis Storr, B.A., Chief-Master of Modem Subjects in 
Merchant Taylor^ School, late Scholar of Trinity College^ Cambridge^ 
and Bell University Scholar, 

On a Card, is. 
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Selections from Lucian. 

With English Notes. 

By Evelyn Abbott, M.A., Lecturer in Balliol College, Oyjbnjly 
and late Assistant'Master in Clifton College, 

Small 8vo. 3^. 6^. 

A lexander the Great in the Punjaub, 

Adapted from Arrian, Book V. 

An easy Greek Reading Book, with Notes at the end and a Map. 

By the Rev. Charles E. Moberly, M.A., Assistant-Master in 
Rugby School, and formerly Scholar of Balliol College, Oxford, 

Small 8vo. zr. 

Stories from Herodotus. 

The Tales of Rhampsinitus and Polycrates, and the Battle of Mara- 
thon and the Alcmseonidae. In Attic Greek, 

Adapted for i$se in Schools, by J. SuRTEES Phillpotts, M.A., Head 
Master of Bedford School; formerly Fellow of New College, Oxford, 

Crown 8vo. is, 6d, 

lophon: an Introduction to the Art 

of Writing Greek Iambic Verses. 

By the Writer of ** Nuces " and " Lucretilis,'' 

Crown 8vo. 2s, 

The First Greek Book. 

On the plan of Henrys First Latin Book, 
By Thomas Kerchever Arnold, M.A. 

Sixth Edition, i2mo. 5j. Tutor*s Key, ix. 6</. 

A Practical Introduction to Greek 

Accidence. 

By Thomas Kerchever Arnold, M.A. 
Ninth Edition. 8vo. 5<r. 6^. 

A Practical Introduction to Greek 

Prose Composition. 

By Thomas Kerchever Arnold, M.A. 

Twelfth Edition. 8vo. 5^. dd. Tutor's Key, u. td. 
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SCENES FROM GREEK P 

RUGBY EDITION 

Abridged and adapted for the use of Schools^ b 
ARTHUR SIDGWICK, M.A., 

ASSISTANT-MASTER AT RUGBY SCHOOL, AND PORMBRLY FBI 
TRINITY COLLBGE, CAMBRIDGE. 

Small 8vo. is, 6d, each. 

Aristophanes. 

THE CLOUDS. THE FROGS. THE KNIGHT 




S. 

IPHIGENIA IN TAURIS. THE CYCLOPS. I< 
ELECTRA. ALCESTIS. BACCHiE. HECUBA 

Recommended in the Guide to the Choice of Classical L 
Mayor, M.A., Professor of Classical Literature at King* 
Fellow and Tutor of St John's College, Cambridge. 



** Mr. Sidgwidc has put on the title-pages 
of these modest little volumes the wofds 
'Rugby Edition/ but we shall be much 
mistaxen if they do not find a fisur wider 
circulation. The prefaces or introductions 
which Mr. Stdgwidc has prefixed to his 
* Scenes * tell the youthful student all that 
he need know about the play that he is 
talcing in hand, and the parts chosen are 
those which give the general scope and 
drift of the actioa of Uie play."-^cAM/ 
Smr^ Ckr^mide. 

**£a<Ji play is printed separately, on 
cood Wp^% <^ ui a neat and nandy form. 
Ttw mmcult passages are explained by the 
notes appended, which are of a particularly 
«Ksefol and intdtigible kind. In all respects 
diis edition presents a very pleasing con- 
trast to die German edit>ons hitherto in 
general use, with their Latin explanatory 
ikOtes<-themsdves often requirmg explana- 
tioct. A new feature in this editMO. which 
desearves Mention, is the insertion in Ens&h 
of the rta^pe dvcaioBs. Bymeans ofuiean 
and d»e jogument pre&rcd, the s<xx!y of the 
pUy is Bwdi sampG6ed.*'--NS^-)Ms««««. 

*^A slMRt pcemoe explains die acdon of 
the play in csncii casa. and daere are a few 
nol<es«t the «»d wlttcn win clear up SKkst 
«f the ^ftcsllies fibdy to be met with by 
the Tonmg srodkat.*' — £Aiemtitmm! Damet. 

** Jnst UK beoik to be pot into the hands of 
Kqts wlw«rei«ndB^Orc^'^T&. TV:^ «« 



carefully and judidousl] 
the most valuable aid to tl 
ments of Greek that we h 
a day. The Grammatica 
cially to be commended.' 

"These editions a£RMni 
of help that school-boys 
really excellent dass-bc 
though very brief, are 
always to the pcMnt, and i 
arrangemoit of the text 
in their way." — Standar 

** Not professing to gi 
with their customary adn 
trochaics, and choral ode 
learners who can bard] 
speeches and dialogijes o 
to the first-named metre, 
extracted scenes with mi 
and set them before the p 
ful information in the sha 
end of the book : besides w 
asomewhat novel, bat h^ 
and valuable ieatuve — na 
headings to the comxoe 
scene, and appropriate sc 
isg its progress." — S^imw 

" These are attractive ' 
iadesagn and admitxbles 
It wcmd hazdhr be possil 
introdziction to Ax^sopk 
stoient than these Bttle 1 

c 
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omers Iliad. 



Edited^ with Notes at the end^ by J. SURTEES PHILLPOTTS, M.A., 
Head Master of Bedford Grammar School^ formerly Fellow of New 
College, Oxford, 

Book VI. Crown 8vo. 

jEIomer for Beginners. 

Iliad, Books I. — ^III. "With English Notes. 
By Thomas Kerchever Arnold, M.A. 

Fourth Edition. i2mo. 3^. 6^. 

The Iliad of Homer. 

From the Text of Dindorf. With Preface and Notes. 

By S. H. Reynolds, M. A., Fellow and Tutor of Brasenose College, 
Oxford, 

Books I. — XII. Crown 8vo. dr. 

Forming a Part of the ^^ Catena ClassicorumP 



The Iliad of Homer. 






With English Notes and Grammatical References, 
^j^ Thomas Kerchever Arnold, M.A. 

Fifth Edition. i2mo. Half-bound, lis, 

JL Complete Greek and English 

Lexicon for the Poems of Homer and 
the HomeridcB. 

By G. Ch. Crusius. Translated from the German, Edited by 
T. K. Arnold, M.A. 

New Edition. i2mo. 9^. 

In the Press, New Edition, re-arranged, with fresh Pieces and additional 

References, 

Materials and Models for Greek 

Prose Composition. 

Selected and arranged by J, Y. Sargent, M. A., Fellow and Tutor 
of Magdalen College, Oxford; and T. F. Dallin, M.A., Tutor, late 
Fellow of Queen* s College, Oxford, 

Crown 8vo. 
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Classical Examination Papers. 

Edited^ wUh Notes and References^ by P. J. F. GANXnxoir, M.Ai, 
sonuHme Scholar of St, John^s College^ Cambridge; Classical Master 
at Cheltenham College. 

Crown 8vo. is. 6d, 
Or interleaved with writing-paper, half-bound, lar. 6d, 

Recommended in the Guide to the Choice of Classical Books^ by J. B. 
Mayor, M.A., Professor of Classical Literature at King's College, late 
Fellow and Tutor of St. John's College^ Cambridge. 

Demosthenes. 

Edited, with English Notes and Grammatical References^ hy Thomas 
Kerchever Arnold, M.A. 

ismo. . 

OLYNTHIAC ORATIONS. Third Edition, y. ' 

PHILIPPIC ORATIONS. Third Edition, ^r. 
ORATION ON THE CROWN, Second Edition. 4^. &/. 

V Demosthenis Orationes Privatae. \ 

Edited hy Arthur Holmes, M.A., late Senior Fellow and Dean of ' 
Clare College, Cambridge, and Preacher at the Chaftel Royal, WhitehmL 

Crown 8vo. 
DE CORONA. 5J. 

Forming a Part of the ** Catena Classicorum,^* 

Demosthenis Orationes Publicae. 

Edited!^ G. H. Heslop, M.A., late Fellow and Assistant^TUtor of 
QUeen^s College, Oxford; ffead^Master of St, Bees, 

Crown 8vo. 

OLYNTHIACS, 2s, ed. 1 ^^ •„ n ^r , . ^ . 

PHILIPPICS, is, ] °^' '^ ^""^ Volume, 4^. ed. 

t)E FALSA LEGATIONE, dr. 

Forming Parts of the ** Catena Classicorum^^ 

Isocratis Orationes. 

Edited by John Edwin Sandys, M.A., Fellow and Tutor 0] 
St, JohtCs College, Cambridge. 

Crown 8vo. 
AD DEMONICUM ET PANEGYRICUS. 4^. td. 
Forming a Part of the ^^ Catena Classicorum," 
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The Greek Testament. 



With a Critically Revised Text ; a Digest of Various Rea^Ungs ; 
Mai]^uud References to Verbal and Idiomatic Usage ; Prolegomena ; 
and a Critical and Exegetical Commentary. For the use of Theo- 
logical Students and Ministers. 

By Henry Alford, D.D., late Dean of Canterbury^ 

New Edition. 4 vols. 8vo. lois. 

The Volumes are sold separately, as follows : 

Vol. I.— The Four Gospels. 28x. 
VoL II. — Acts to 2 Corinthians. 24/. 
VoL III. — Galatians to Philemon. i8x. 
Vol. IV. — Hebrews to Revelation. 32J. 

The Greek Testament. 

With Notes, Introductions, and Index. 
By Chr. Wordsworth, D.D., Bishop of Lincoln, 

New Edition. 2 vols.' Impl. 8vo. 6ar. 

The Parts may be had sepaxately, as follows s— 
The Gospels. 16/. 
The Acts. %s, 
St Paul's Epistles, ^y. 
General Epistles, Revelation, and Index. i6x. 

Notes on the Greek Testament. 

By the Rev. Arthur Carr, M.A., Assistant-Master at Wellington 
College, late Fellow of Oriel College, Oxford, 

THE GOSPEL ACCORDING TO S. LUKE. 

Crown 8vo. 6s, 

{See specimen Page, No, 15.) 

Madvigs Syntax of the Greek Lan- 
guage, especially of the Attic Dialect. 

For the use of Schools. 
Edited by Thomas Ksrchever Arnold, M.A. 
New Edition. Imperial i6mo. &r. 6</. 
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Sophocles. 



V^Hi English Notes from ScRNXtDXWiN. 

Edited by T* K. Arnold, M.A., A&chdbaCon PAiTLy andKvtXKi 

Browne, M.A« 

Xdmo. 

AjAX. 3J. Philoctetks. 3/. CEdipus Tyrannus. 4x. (Edifus 

CoLONSus. 4J. Antigone. 4J. 

Sophoclis Tragoediae. 

Edttedby R. C. Jebb, M.A., /Jr/few and Assistant^Tutor of TrinU 
College f Cambridge^ and Public Orator of the University. 

Crown 8vo. 

Electra. Second Edition, revised. 31. 6/. 
A JAX. 3/. 6d, 

FOrmng Partt of the **Catena Classieorum** 

Aristophanis Comoediae. 

Edited by W. C. GrSEN, M.A., late Fellow of King's ColUg 
Cambridge; Assistant'Master at Rugby SchooL 

Crown 8vo, 

The Acharnians and The Knights. 4x. 
The Clouds. 3/. 6d, 
The Wasps. 3j. 6d. 

An Edition of " The Acharnians and The Knights," revised 
and especially prepared for Schools. 4^. 

Forming Farts of the "Catena Cldssicorum** 

Herodoti Historia. 

Edited by H. G. WOODS, M. A., Fellow and Tutor of Trinity CoU^ 

Oxford, 

Crown 8vo. 

Book I. 6j. Book II. 5^. 
Forming Farts of the "Catena Classicorum^^ 
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A Copious Phraseological English" 
Greek Lexicon. 

Founded en a work preparid iy J. W. FaXDERSDOUFF, Ph.D., laU 
Profasor of Modtrn LoBgaaga, Qiuen'i Collegr, Bflfasl. • 

Rniiitd, Enlarged, and Intprmiid by the laic THOMAS Kkrchevbr 
AaNOLD, M.A., and Henky Browne, M.A. 
Fourth Edition. Svo. m. 

Thucydidis His tor ia. Books I. and II. 

EdiScd by Chari-es Bigg, M.A., lali Senior Student and Tutor > 
CArist Church, Oxford; Principal of Brigktoa College. 
Crown 8vo. 6s. 
Fermitig a Part of lie "Cateiw Classicorum. 

Thucydidis Historia. Books III. and IV; 

EditedhyG. A. Stmcox, M.A., Fellow o/Quan'i College, Oxford, 
Crown 8to. 6j. 
Farnung a Pari of the "Catina Clasmonim." 

An Introduction to Aristotle s EthicSx 

Books I.— IV. (Book X., c. vi.— ix. in an Appendix). With a Cos 
tinuous Analysis and Notes. Intended for the use of Beginners aaj 
Jsnioi Students. 

By the Rev. Edward Moore, B.D., Principal of S. Edmund Hsl\ 
and late Fellow and Tutor of Queen's Calltge, Oxford. 
Crown 8vo. iw. 6/. 

Aristotelis Rthica Nicomachea. 



endivit, crebrisque locis paiallelia e Ubro ipso, oliisqt 



cjnsdem Auctoris scriptis, illuatravit Jacobus E, T. RoGBB!i, A.M. 
Small Svo. ^.(>d. Interleaved witli writing-paper, half-bound. &. 

Selections frmn Aristotle s Organon. 

MACitATH, M.A., Ft 
Crown 8vo. y. 6d. 
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CATENA CLAS8IC0RUM 

Crown 8vo. 

Sophoclis Tragoediae. By R. c. Jebb, m.a. 

THE ELECTRA. y. 6d. THE AJAX. y. 6d. 

yuvenalis Satirae. By g. a. simcox, m.a. $5, 
Thucydidis Historia. — Books I. & IL 

By Charles Bigg, M.A. dr. 

Thucydidis Historia. — Books III. & IV. 

By G. A. Simcox, M.A. 6j. 

Demosthenis Orationes Publicae. By g. h. Hesix>p, m. 

THE OLYNTHIACS. 2J. 6^. [ • /^ tt i ^j 

THE PHILIPPICS. 3^. \ """' "^ ^""^ ^"^ '^''' ^- ^' 

DE FALSA LEGATIONE. 6s. 

Demosthenis Orationes Privatae. 

By Arthur Holmes, M.A. 
DE CORONA. 5j. 

Aristophanis Comoediae. ByVf. c. Green, m.a. 

THE ACHARNIANS AND THE KNIGHTS, ^r. 
THE WASPS, y, td. THE CLOUDS. 3^. 6d. 
An Edition of Thb Acharnians and thb Knights, revised and especially adapt 
for use in Schools. 4; . 

Isocratis Orationes. By John ^dwin Sandys, m.a. 
AD DEMONICUM ET PANEGYRICUS. 4f. dd. 

Persii Satirae. By A. pretor, m.a. y. 6d. 

Homeri IliaS. By S. H. Reynolds, M.A. 

BOOKS I. TO XII. 6j. 

Terenti Comoediae. By t. l. Papillon, m.a. 

ANDRIA AND EUNUCHUS. 4r. dd. 

ANDRIA. New Edition, with Introduction on Prosody, y, 6d. 

Herodoti Historia. By h. g. Woods, m.a. 

BOOK I., 6j. book II., 5J. 

Horati Opera. By J. M. Marshall, M.A. 

Vol. L— the ODES, CARMEN SECULARE, and EPODES. Is.i 

Taciti Historiae. By W. H. Simcox, M.A. 
BOOKS I. AND II. 6s. ^OOKS HI., IV., and V. [In the Pre 
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DIVINITY 

MANUALS OF RELIGIOUS 
INSTRUCTION 

Edited by 
JOHN PILKINGTON NORRIS, B.D., 

CANON OF BRISTOL, CHURCH INSPECTOR OF TRAINING COLLEGES. 

Each Book in Five Parts. Small 8vo. u. each Part. 

Or in Three Volumes. 3J. dd. each, 

"Contain the maximum of re<]uisite in- "Carefully prepared, and admirably 

formation within a surprising minimum of suited for their puri>ose, they supply an 

space. They are the best and fullest and acknowledged want in Primary Schools, 

sunplest compilation we have hitherto ex- and will doubtless be in great demand bv 

amined on the subject treated." the teachers for whom they are intended. 

Standard, Educational Times. 

I 

The Old Testament. 

By t/ie Rev. E. J. Gregory, M. A., Vicar of Halberton, 

Part I. The Creation to the Exodus. Part II. Joshua to the Death 
of Solomon. Part III. The Kingdoms of Judah and Israel. Part IV. 
Hebrew Poetry-rThe Psalms. Part V. The Prophets of the Captivity 
and of the Return — The Maccabees — Messianic Teaching of the Old Testa- 
ment. 

The New Testament. 

By C. T. Winter. 

Part I. St. Matthew's Gospel. Part II. St. Mark's Gospel. 
Part III. St. Luke's Gospel. Part IV. St. John's Gospel. Part V. 
The Acts of the Apostles. 

The Prayer Book. 

By John Pilkington Norris, B.D., Canon of Bristol^ &>c. 

Part I. The Catechism to the end of the Lord's Prayer — The Order 
for Morning and Evening Prayer. Part II. The Catechism, concluding 
portion — The Office of Holy Baptism — The Order of Confirmation. 
Part IIL The Theology of the Catechism— The Litany— The Office of 
Holy Communion. Part IV. The Collects, Epistles, and Gospels, to be 
used throu^'hout the year. Part V. T\ie 1\jitt^-^Vaa Kx"^0«&. 
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Rudiments of Theology. 

Intended to be a First Book for Students. 

By John Pilkington Norris, B.D., Canon of Bristol, Church 
Inspector of Training Colleges. 

Crown 8vo. [5^^ Ready^ 

A Catechism for Young Children, 

Preparatory to the Use of the Church 
Catechism. 

By John Pilkington Norris, B.D., Canon of Bristol, 

Small Svo. 2d, 

A Companion to the Old Testament. 

Being a plain Commentary on Scripture History down to the Birth 
of our Lord. 

Small Svo, 3j. 6^. 

Also in Two Parts : 

Part I.— The Creation of the World to the Reign of SauL 
Part II.— The Reign of Saul to the Birth of Our Lord. 

Small Svo. 2s, each. 
[Especially adapted for use in Training Colleges and Schools.] 

" A very compact summary of the Old ments. It will be found very useful for 
Testament narrative, put together so as to its purpose. It does not confine itself to 
explain the connection and bearing of its merely chronological difficulties, but corn- 
contents, and written in a very good tone ; ments freely upon the religious bearing of 
with a final chapter on the history of the the text also."-—GManiiaH, 
Jews between the Old and New Testa- 

A Companion to the New Testament. 

Small Svo, \In the Press, 

The Young Churchman s Companion 

to the Prayer Book. 

By the Rev. J. W. Gedge, M.A., Diocesan Inspector of Schools for 
the Archdeaconry of Surrey. 

Part I. — Morning and Evening Prayer and Litany. 
Part II. — Baptismal and Confirmation Services. 

iSmo. 15. each, or in Paper Cover, dd, 

l^ecommended by the Me atvd ^xes^wX.l^^Ti'fiivs^ass^'^ o? Winchester. 
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A Mantial of Confirmation. 

With Pastoral Letter instmcting Catechumens how to prepare thattl 
selves for their First Communioa. 
By Edward Meyrick GoDLsniiN, D.D., Dran of Norwich, 
Ninth Edition. SmaU 8vo. U. 6J. 

The Way of Lfe. 

A Book of Prayers and Instruction for the Young at School. WidI 
a Preparatioti for Holy Comtnumon. 

Campihd by a PrUit. Edited by thi Rev. T. T. Cartm, M.A 
ifCleiBir, Berts. 

iGroo, 11. id. 

household Theology. 

A Handbook of Religious Information respecting the Holy Bible, Q. 
Prayer Book, the Church, the Ministry, Divine Worship, the Creedl 
&c., &c. '^ 

By the Rev. John Henry Blunt, M.A. 

New Edition. Small 8vo. 31. id. 

Keys to Christian Knowledge. 

Small Svo. is. dd. each. 

"OfdioqiiuiclnliAUEtuI-haaluofthli ■' Will b« very usEAillnrEhcUgbcr. 

Baton Ibere has hitherto becD ft emc want. in Sunday uhoolu, or nuher for tbc luua 

W< are oftaa asked Id recommend boolu uiBtrvclioD of the Sundajr'Uihdol leatbcn 

----- -- Church Sundar schools, and we thcmsdvu, where the parlih Pncsc i> wise 



re take this of^ioTtunity- of sayioe aaug;h to devote a certabi time reEulariy 
' of aone more likely lo be af to their preparation for Ihair vojuatvr 
ED leachon and icholan than tadi.-'^UHinH /l—-~. ' h 



m of none moie likely lo 

- CInireJutuiit's Skilliite 



SyJ- H. Blunt, M.A,, Editor oT the /inn^iated Soot 0/ Common J^ayn 

The Holy Bible. 

The Book of Common Prayer. 
The Church Catechism. 
Church History, Ancient. 
Church History, Modern. 

By John Pilkington Norris, B.D., Canon of Sristot. 

The Four Gospels. 

The Acts of the Apostles. 
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I 

MISCELLANEOUS 

A First German Accidence and 

Exercise Book. 

By J. W. J. Vecqueray, Assistant'Master at Rugby School. j 

[/» preparation. 

Selections from La Fontaines Fables. 

Edited^ with English Notis at the end, for use in Schools, ly 
P. Bowden-Smith, M.A., Assistant^Master at Rugby School. 

\In preparation. 

Le Marechal de Villars, frotn Ste. I 

Beuve's Causeries du Lundi. \ 

Edited f with English Notes at the end, for use in Schools, by H. W. 
Eve, M.A., Assistant- Master at Wellington College, sometime Fellow of 
Trinity College, Cambridge, \^In preparation. 

The Campaigns of Napoleon. 

The Text {in French) from M. Thiers* '' Histoire du Consulate 
de P Empire,'* and *'^Histoire de la Rivolution Fran^aise.** Edited, wiih 
English Notes, for the use of Schools, by Edward E. Bowen, M.A^ 
Master of the Modern Side, Harrow School, 

With Maps. Crown 8vo. 

ARCOLA. 4J.6dr. MARENGO. /^,6d. 

JENA. y,6d. WATERLOO, dr. 

Selections from Modern French 

Authors. 

Edited, with English Notes and Introductory Notice, by HsNRi VAX 
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these too far apart, and the intercourse of the defenders with an army 
of relief under the Count of Clermont at Blois was not broken oflL 
Early in the following year, this army hoped to raise the siege by 
falling on a large body of provisions coming to the besiegers from 
B«tue of tiM Paris under Sir John Fastoll The attack was made at 
Herxingt. Rouvray, but Fastolf had made carefol preparationa. 

The waggons were arranged in a square, and, with the stakes of the 
archers, formed a fortification on which the disorderly attack of the 
French made but little impression. Broken in the assault, they fell 
an easy prey to the English, as they advanced beyond their lines. 
The skirmish is known by the name of the Battle of the Herrings. 
This victory, which deprived the besi^ed of hope of external succour, 
seemed to render the capture of the dty certain. 

Already at the French Sling's court at Chinon there was talk of a 
sugw of hasty withdrawal to Dauphin^, Spain, or even Scotland; 

^^^^•'^ when suddenly there arose one of those strange effods 

of .enthusiasm which sometimes set all calculation at defiance. 

In Domrdmi, a village belonging to the duchy of Bar, the inhabi- 
tants of which, though in the midst of Lorraine, a province under 
Burgundian influence, were of patriotic views, lived a village maiden 
called Joan of Arc. The period was one of great mental excitement ; 
as in other times of wide prevailing misery, prophecies and mystical 
preachings were current. Joan of Arc's mind was particularly 
susceptible to such influences, and from the time she 

Joah of Axe . 

was thirteen years old, she had fsmcied that she heard 
voices, and had even seen forms, sometimes of the Archangel M^c^ft^^, I 
sometimes of St. Catherine and St. Margaret, who called her to ' 
the assistance of the Dauphin. She persuaded herself that she was des- 
tined to fulfil an old prophecy which said that the kingdom, destroyed 
by a woman — meaning, as she thought. Queen Isabella, — should be 
saved by a maiden of Lorraine. The burning of Domrdmi in the 
summer of 1428 by a troop of Burgundians at length gave a practical 
form to her imaginations, and early in the following year she sac- 
ceeded in persuading Robert of Baudricourt to send her, armed and 
accompanied by a herald, to Chinon. She there, as it is said by the 
wonderful knowledge she displayed, convinced the court of the truth 
of her mission. At all events, it was thought wise to take advantage 
of the infectious enthusiasm she displayed, and in April she was 
xntrasted with an army of 6000 or 7000 men, which was to march up 
the river from Blois to tld^ T^"ei ol Oi^^sfiaa. "Wwsa. ^m^ ^"t^igeaied 
upon the scene of vrai, aha wi^^^^^^*''^*^^^^^^®^^^^^^ ^ 

[Brighter E.t«gt.is«^ ^\^to^^— Sec Pase^^ 
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M .A TBAB'a BOTANY. 

of ElU of them open by two slits turned towards the centre of the 
flower. Their stalks have expanded and Joined together, so as 
to form a thinaheath round the central column (fig. 12). The dust- 
Bpikea are bo variable in length 
in thia flower, that it may not be 
possible to aee that one short one 
between two long onoa, 
DuBi-tiiiiiM o( gone {m!or(«o. though thia ouf'bt to be the case. 
The teed-orgati ia in the form of a longish lounded pod, with 
a curved neck, Btretching out beyond the dust-spikea. The top 
of it ia sticky, and if you look at a hush of gorse, you will see 
it projecting beyond the keel in most of the fully-blown flowers, 
because the neck has become more curved than in fig. 12. Cut 
open the pod ; it contains only one cavity (not, as that of the 
wall-flower, two aeparated by a thin partition), and the gruns 
are suspended by short cords from the top 
(fig. 13). TbesB graina may be plainly seen in x!!*^Ct]B3S*v5 
the eeed-orgnn of even a young flower. It ia ^"^^w***^ 
evident that they are the most important part f'e. is. 

,., , . ,, , ■,..,.«. Split KBd-pod of p™. 

of the plant, as upon them depends its diiiu- 
eion and multiplication. We have already seen how carefully 
their well-being ia considered in the matter of their perfection, 
how even inaects are pressed into their service for thia puipose I 
Now let us glan.a again at our flower, and see how wonderfully 
contrivance is heaped upon contrivance for their protection ! 

First (see fig. 10, p. H), we have the outer covering, so covered 
with hairs, that it is as good for keeping out rain aa a waterproof 
cloak ; in the buttercup, when you pressed the bud, it separated 
into five leaves ; here there are five leaves, just the 
they are so tightly joined that you may preaa till the whole bud 
ia bent without making them separate at all, and when the bud 
is older, they only separate into two, and continue to aofolil. ^.Visi 
Bover to a certain extent till it Sadea. "WiKa-^iift. Vi>i"a -^si^^j 
hBck its waterproof cloak, it liaa tiia eA^'CvmJ^ iSnjtow "S. -&» 

I IA. Y«Aa.'a BoiiAtt-ii— 5« ^»& ^'^^ 
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T/ie Writings of Bentham 149 

stniction, and at last, after nearly twenty years of alternate 
hopes and feais, of tedious negotiations, official evasions, 
and sterile Parliamentary debates, it was effectually extin- 
guished by the adverse report of a Parliamentary Com- 
mittee, followed by the erection of the present Millbank 
Penitentiary at a vastly greater expense and on a totally 
different system. 

Transportation. — ^In the meantime the common gaols 
were relieved in a makeshift fashion by working gangs of 
prisoners in hulks at the seaports; but the resource mainly 
relied on for getting rid of more dangerous criminals was 
the old one of transportation, Botany Bay having suc- 
ceeded to America, As at first employed, there was no 
mistake as to the reality of the punishment; the mis- 
fortune was that the worst elements in the real were not 
so made known as to form any part of the apparent 
punishment. If the judge, in sentencing the convict, 
had thought fit to explain, for the warning of jrould-be 
offenders, exactly what was going to be done with their 
associate, the sentence would have been something of 
this sort : " You shall first be kept, for days or months 
as it may happen, in a common gaol, or in the hulks, in 
company with other criminals better or worse than your- 
self, with nothing to do, and every facility for mutual 
instruction in wickedness. You shall then be taken on 
board ship with similar associates of both sexes, crammed 
down between decks, under such circumstances that 
about one in ten of you will probably die in the course 
of the six months' voyage. If you survive the voyage 
you will either be employed as a slave in some public 
works, or let out as a slave to some of the few free 
settlers whom we have induced to go out there. In 
either case you will "be \ui^«t Net:^ \\\i\Xa^^'g3lax inspection, 
md will have every op^potUmX.^ oiSsAxiX^^SJcL^^^aiQss^ 

[Wilson's "Ei^gxash 'L.k^— See Page ^^ 
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I kith into tlie treasury. Churches remained open day 
1 night, and frequent aJdreeses kept up the enthusiasm 
to a high pitch. It 'Vfaa (for the moment) a genuine 
"wvival" or reawakening of the whole Eoman world. 
The occasion, too, appeared favourable. Italy -was quiel^ 
and the Kxarcliato at peace with its neighbours. Clotaire 
the Frank was no enemy to Heraclins, and in commoa 
with his clergy (being orthodox and not Arian) might be 
expected to sympatliiae in so holy a cause. 

Treachery of the Avars — a.d. Clfi. — In one quarter 
only was there room for fear. The AVars were on the 
Danube, and the turbulence of the Avars was only equalled 
by their perfidy. Abeady, in *.d, CIO, they had fallen 
suddenly on A'orth Italy, and jiUlaged and harassed thoGO 
same Lombards whom they liad before helped to destroy 
tho Gepidaj. Previous to an absence, therefore, of years 
from hill capital, it was essential for the Emperor to aoand 
their intentions, and, if possible, to secure their neutrality. 
Hia ambassadors were welcomed with apparent cordiality, 
and an interview was arranged between the Chagan and 
Heraclius. Theplace was tobaHeraclea. At the appointed 
time the Emperor set out from Selymhtia to meet the 
Klian, decked with Imperial crown and mantie to honour 
the occasion. The escort was a handful of soldiers; but 
there was an immense corti^ge of bigb ofBcials and of the 
fashionable world of Constantinople, and tho whole 
country side was there to see. Presently some terrified 
peasants were seen making their way hurriedly towards 
Herachus. They urged him to flee forhia life; foramied 
Avars had been seen in small bodies, and might even now 
be bet^veen him and the capitaL Heraclius knew too 
much to besitato. He threw off bis robes and fled, and 
but just in time. Tho Chagan had laid a deep plot, A 
iaige mass of men had teiai UAi o^Sa wasii. (a^afiosiiiaAfc 

^^B [CuaTEIS' ROMA.S "E-MViftX— See V^V- tA 



-^ 



[Specimen Fage^ No, 5.] 

44 COWPER'S TASK. 

I say the pulpit (in the sober use 

Of its legitimate peculiar pow'rs) 

Must stand acknowledg'd, while the world shall stand. 

The most important and effectual guard, 

Support and ornament of virtue's cause. 

There stands the messenger of truth : there stands 

The legate of the skies ; his theme divine, 

His office sacred, his credentials clear. 

By him, the violated law speaks out 340 

Its thunders, and by him, m strains as sweet 

As angels use, the Gospel whispers peace. 

He stablishes the strong, restores the weak, 

Reclaims the wand'rer, binds the broken heart. 

And, arm'd himself in panoply complete 

Of heav'nly temper, furnishes with arms 

Bright as his own, and trains, by ev'ry rule 

Of holy discipline, to glorious war, 

The sacramental host of God*s elect 

Are all such teachers? would to heav'n all were ! 350 

But hark — the Doctor's voice — ^fast wedged between 

Two empirics he stands, and with swoln cheeks 

Inspires the news, his trumpet Keener far 

Than all mvective is his bold harangue. 

While through that public organ of report 

He hails the clergy ; and, defying shame, 

Announces to the world his own and theirs. 

He teaches those to read, whom schools dismissed* 

And colleges, untaught ; sells accent, tone, 

And emphasis in score, and gives to pray'r 360 

Th' adagio and andante it demands. 

He grinds divinity of other days 

Down into modern use ; transforms old print 

To zigzag manuscript, and cheats the eyes 

Of gall'ry critics by a thousand arts. — 

Are there who purchase of the Doctor's ware? 

Oh name it not in Oath !^t cannot be, 

That grave and learned Clerks should need such aid. 

He doubtless is in sport, and does but droll. 

Assuming thus a rank unknown before, 370 

Grand caterer and dry-nurse of the church. 

I venerate the man whose heart is warmj) 
Whlost handk are pure* Nii\ios^ doctdtva and vrliose life. 

jCoWPE^'a Tastk.— See Page^\ 
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tether as with a close seal The flakes of his flesh are 

joined together : Ihey are firm in themselves ; Ihey cannot b« 

Hobbes, in his famous booh lo which he gave the title Lma- 
Aon, symbolised thereby tbe force of civil society, which he 
made the foundation of all right. 

315-325 Cowpcr's limitation of the province of satire — that it 
is ntted to laugh at foibles, not to subdue vices— is on the whole 
wcll-foundeiL But we cannot forget Juvenal's famous "facit 
indignatio versum," or Pope's no less famous — 

"Yes, I am proud : I must be prood to see 
Men not alraid of God. afraid of me : 
Safe from the bar, the pulpit, and the throne. 
Yet touched and shamed by ridicule alone." 
326-372 Tie pulpil, not satire, is tht prefer coirretor of nn. 
A deicriplion of the Inu frmcher and Ais cfice, feClawed by one a/ 
tie falit preacher, " the reuereiui advertiser of engraved stmumi,' 

330 Strutting and vapouring. Cf Macbeth, v. 5. 
" Life 's but a walking shadow, a poor player, 

That struts and frets his hour upon the slajjt^ 
And then is heard no more ; it is a tale 
Told by an idiot, full of sound and fury. 
Signifying nothing." 
*' And what in real value "s wanting, 
Supply with vapouring and ranting."— HuDlB has. 

331 Fraalyte. *ini>,vrtt, a new comer, a convert to Judaism. 
338 Mil tkeme ditiini. Nominative absolute. 
343 StaUitka. Notice the complete revolution the word has 

made — Etabilire, Aablur, establish, stablish ; cf. state, &c. 

346 Of heavenly temper. Cf, Par. Lost, i. 284, "his ponder- 
ous shield etherial temper,'* See note on Winter Morning IValli, 
L664. \( 

349 Saeramental. Used in the Latin sense, ^cramentani was f 
the oath of allegiance of a Roman soldier. The woiil in its 1 
Christian sense was first applied to baptism — the vow to servt^' 
faithfullyuniler the banner of the cross. S<;eJ/nniinten the Thirty- 
Mine Artirles, p. 576. 

3<|o Would to keauen. Aconfusionbetweeo "would God " and 
"1 pray to heaven." 

351 A picture from the life ofa certain Dr Tnisler, who teenu 
to have combined the trades of preacher, teacher of elocotion, 
:r of sermons, and literary hack. 

Empiriti. I^ni;iiii, oDcwbo trusts solely to experience or 

re iiuitead of rule, hence a quack. The accent is the same 

' .n exception to the rule. See note on Sofa, 1, 52). 
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thus : if the articles had cost £1 each, the total cost 
would have been ^£2478 ; 

/. as they cost i of ;5i each, the cost will be £^^^9 or £413. 

The process may be written thus : 
3f. 4d, is iof£i I ;^2478 = cost of the articles at £1 each. 

£413 = cost at^.jui,.,. 

Ex. (2). Find the cost of 2897 articles at ^£2. 12s. Qtf, 
each. 



;^2 is 2 X £1 
10s. is 1^ of ;^I 

2J. is J of IOlT. 

Sd, is J of 2s, 
id, is T of Sd, 



2897 . 0.0 = cost at ;^i each. 



5794 . 0.0= £2 

1448 . 10 • o = los 

289 • 14 • O = 2S 

96 . 1 1 . 4 = 8^. . . . . 

12. I •S~~' •••••• 1^. • * • • 



;^764o . 16 . 9 = . . £2, i2s.gd,e2Lch, 

Note. — ^A shorter method would be to take the parts 
thus ; 

lor. = i of ;^i ; 2s, 6d, = ^ of 10s. ; 3d, = -^ of 2s, 6d, 

Ex. (8). Find the cost of 425 articles at ;£2, iSs, 4^. 
each. 

Since £2, iSs, 4^. is the difference between ;^3 and 
IS, Sd, (which is -^ of ;^i), the shortest course is to find 
the cost at ^£3 each, and to subtract from it the cost at 
li". M, each, thus : 

£ s. d, 

A3 is 3 X;^i 425 . 0.0 = cost at ;^i each. 



Tf. M, is -^ Qi£i 



1275 • 0.0= £3 

35 . 8.4= is,Zd, each. 



£1239 . 11 . ^ = fp..\^. M,. ^•&.^. 

rj. Hambi-IN Smith's K^Ytu^-^tiQ.-See Pa?e ^^A 
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Proposition XLI. Theorebc. 

If a parallelogram and a triangle be upon the same hose, and 
between the same parallels, the parallelogram is dovhle of the 
triangle. 




Let the O ABCD and the A EBC be on the same base BO 
and between tlie ^lune ||s AE, BC, 

TJien must O ABCD be dovhle of A EBC. 

Join A C. 

Then aABC= a EBC, v they are on the same base and 
between the same ||s ; I. 37. 

and O ABCD is double of tiABC, v ACia a diagonal of 
ABCD ; I. 34. 

/. O ABCD is double of A EBC, 

Q. E. D. 

Ex. 1. If from a point, without a parallelogram, there ))e 
drawn two straight lines to the extremities of the two opposite 
sides, between which, when produced, the point does not lie, 
the difference of the triangles thus formed is equal to half the 
parallelogram. 

Ex. 2. The two triangles, formed by drawing straight lines 
from any point within a parallelogram to the extremities of 
its opposite sides, are together half of the parallelogram. 

U. Hamblin Smith's Gi^^^rtiix — Sec Pa^e wA 
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Sometimes carbonic anhydride is produced in wells, and, being 
60 mnch heavier than air, it remains at the bottom. If a roan 
goes down into such a well, he will have no difficulty at first, 
because the air is good ; but when he is near the bottom, where 
the gas has accumulated, he will gasp for breath and fall ; and if 
anyone, not understanding the cause of his trouble, goes down to 
assist him, he too will Ml senseless, and both will quickly die. 
The way to ascertain whether carbonic anhydride has accumu- 
lated at the bottom of a well is to let a light down into it. If it 
goes out, or even bums very dimly, there is enough of the gas 
to make the descent perilous. A man going down a well should 
always take a candle with him, which he should hold a consider- 
able distance below his mouth. If the light burns dimly, he 
should at once stop, before his mouth gets any lower and he 
takes some of the gas into his lungs. 

When this gas is in a well or pit, of course it must be ex- 
pelled before a man can descend. There are several expedients 
for doing this. One is to let a bucket down frequently, turning 
it upside down, away from the 
mouth of the well, every time it 
is brought up, a plan which will 
remind you of the experiment 
represented in Fig. 24. 

But a better way is to let down 
a bundle of burning straw or shav- 
ings, so as to heat the gas. Now 
heated bodies expand, gases very 
much more than solids or liquids, 
and, in expanding, the weight of a 
certain volume, say of a gallon, 
becomes lessened. So that if we can 
heat the carbonic anhydride enough 
to make a gallon of it weiglo. \e»& ^^u «. ^^<^tv ^i ^\t^ It will 
nae out of the well juBt as To-yOkio^eii ^^'e* N?Qvi\.\ ^^. "^\%.'^ 
ibowB bow yon may perform tloaa ex5er\m«si\»^v:^^ ^ ^sas^^^a^^, 

[EASir INTRODUCTION TO C^W^^-t«-See Page ^^\ 
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For Latin Prose — Historical. 1 7 

DISASTROUS RETREAT OF THE ENGLISH FROM CABUL. , 

IT took two days of disoider, snffeiiiig, and death to cany the 
army, now an army no more, to the jaws of the &tal pass. 
Akbar Khan, whiD appeared like the Greeks' dread marshal firom 
the spirit-land at intenrals upon the route, here demanded four 
fresh hostages. The demand was acquiesced in. Madly along the 
narrow defile crowded the nndistinguishable host, whose diminished 
numbers were stUl too numerous for speed : on every side rang the 
war-cry of the barbarians : on every side plundered and butchered 
the mountaineers : on every side, palsied with fatigue, terror, and 
cold, the soldiers dropped down to rise no more. The next day, 
in spite of all remonstrance, the general halted his army, expecting 
in vain provisions &om Akbar Khan. That day the ladies,, the 
children, and the married officers were given up. The march was 
resumed. £y the following night not more than one-fourth of the 
original number survived. Even the haste which might once hav9 
saved now added nothing to the chances of life. In the middle of 
the pass a barrier was prepared. There twelve officers died sword 
in hand. A handful of the bravest or the strongest only reached 
the further side alive : as men hurry for life, they hurried on 
their way, but were surrounded and cut to pieces, all save a few 
that had yet escaped. Six officers better mounted or more fortu- 
nate than the rest, reached a spot within sixteen miles of the goal ; 
but into the town itself rode painfully on a jaded steed, with the 
stump of a broken sword in his hand, but one. 

LiVT, xxi. c. 25, § 7-10. xxxv. c. 30. xxiii. c. 24. 
G^SAB, BeTL OaU, v. c. 35-37. 



DEFEAT OF CHARLES THE BOLD AND MASSACRE OF HIS 

TROOPS AT MORAT 

7N such a predicament "biaTer »o\3a!e:c% tkm^!& "^^"Vsjc^^ '^'^w 
to struggle. The pooT ^wT^\ichfia, WsS^^ssaa «s^^ ^"ss^^i;*^ 
tbauaand or more in nmnber, ttiiew «w«s 'OasML «ca>& «ssSi 
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II. 
ARIADNE'S LAMENT. 

Madam, 'twas Ariadne passioning 

For Theseus' perjury and unjust flight. 

Two Gentlemen of Verona, IV. 4, 172. 

ARGUMENT. 

Ariadne tells the story of her first wakings to find herself abandoned by 
Theseus and left on an unknown island^ exposed to a host of 
dangers, — (Heroides, x.) 

The story is beautifully told by Catullus ^ in the ** Eptihalamium Pelei 
et Thetidos:" it also forms one of the episodes in Chaucer's **Legende of 
Goode Women?^ 



I woke before it was day to find myself alone, no trace of my companiofis 
to be seen. In vain I felt and called for Theseus; tJie echoes alone gave 
me answer. 

Quae legis, ex illo, Theseu, tibi litore mitto, 

Unde tuam sine me vela tulere ratem : 
In quo me somnusque meus male prodidit et tu, 

Per facinus somnis insidiate meis. 107 

Tempus erat, vitrea quo primum terra pruina 112 

Spargitur et teetae fronde queruntur aves : 
Incertum vigilans, a somno languida, movi 07 

Thesea prensuras semisupina manus : 
NuUus erat, referoque manus, iterumque retempto, 
lo Perque torum moveo brachia : nullus erat. 
Excussere metus somnum : conterrita surge, 

Membraque sunt viduo praecipitata toro. 123 

Protinus adductis sonuerunt pectora palmis, ill 

Utque erat e somno turbida, rapta coma est. 
Luna fuit : specto, siquid nisi litora cemam ; 

Quod videant, oculi nil nisi litus habent. 150 

Nunc hue, nunc illuc,et utroque sine ordine curro; 

Alta puellares tardat arena pedes. 
Interea toto clamanti litore " Theseu 1 " 121 

20 Reddebant nomen concava saxa tuum, 
Et quoties ego te, toties locus ipse vocabat : 

Ipse locus miserae ferre volebat opem. 106 3 

[TaylotOs Ovi-D— See Page \^?^ 



STOR/ES FROM OVID. 

174. Pimloa poma, pomegranates.' 

1 78. Taenarum, at the souiliern exttemlty of Peloponnesus, was one 

of ihe numerous descents to TartoniB. Cf. VimL Georc. 

^^■167:^ . ^. . .. - ■ 

FoctTura ftilt. This periphrasis for jttisjrf ia to be noted ; it U 
the one from which the oblique forms are all constrceted, 
e.g.i facturam fuisse, lyt factura piisset. 
183. Oesaatla, one of a %'xAS.j number of intmnsitiTC verbs of the 
first conjugation which havcnpa.'isive participles Cf. Brrettan, 
above, 139, olamato, 35. So Horace, r^piata Phalanto 
(Odes, IL 6, 12) ; triumphatae gentea (Vi^), 



ARIADNE. 

This and the two following extracts, though taken from different 
works, form a definite sequence. Ariadne, daughter of" Minos, king of 
Crele, has helped Theseus to conquer the Minotaur, by giving him ~ 
clew to the maze in which the monster was hid, and, being in love wi 
hiro, has fled in his company. They put in for the night to the island 
DiB, and Theseus on the neit morning treacherously sails away, leaving 
the poor girl alone. The first extract is part of an epistle which she )■ 
supposed to write on the day when she discovers his perfidy. 

The name Dia, which tielonged properly to a small island of! 
north coast of Crete, was also a poetical name for Naios, one ol 
largest of the Cycladcs. It may have been thix fact which led to the 
ftirther legend which is recounted in the next extract, how Ariadne, 
lorn of Theseus, becomes Ihe bride of Bacchus; for Naxos was the 
home of the Bacchic worship. As the completion of the legend she is 
raised lo share in Bacchus' divine honours, and as the Cretan Crown 
becomes one of the signs of the heavens. 



ARIADNE'S LAMENT, 
nio. sc. Diat. 
Per faolnua, criminally. 

Describing apparently the early dawn, or the hrmr that precede 
it, when the night is at its coldest, and the binls, half-awnke, . 
b^in to stir m their nests. Praloa hints that it is autumn. 
A brautifiilly descriptive line — But half-awake, with all the 

langaor of sleep still on me. 
A Bomiio=afler, as the readt of, 
SemlBupina, on my side, lit., half on ray back, describes tlio 
motion of a person thus groping about on waking. C 
Chaucer : 

ftr in the dawcnyngt avra^i\iihVbefc, 

ftropelh in ihe bed, uvd C<md« t^^^ixiifJ^i^^ . 

ITAYI.flE'5 OvlTt— Scf PltEC \(>A 
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55-87] AENEIDOS, LIB. XL 

55 haec mea magna fides) at non, Euandre, pudendis 
volneribus pulsum aspicies, nee sospite dirum 
optabis nato funus pater, ei mihi, quantum 
praesidium Ausonia, et quantum tu perdis, lule ! 
Haec ubi deflevit, toUi miserabile corpus 

60 imperaty et toto lectos ex agmine mittit 

mille viros, qui supremum comitentur honorem, 
intersintque patris lacrimis, solacia luctus 
exigua ingentis, misero set debita patri. 
haut segnes alii crates et moUe feretrum 

65 arbuteis texunt virgis et vimine quemo, 

extructosque toros obtentu frondis inumbrant 
hie iuvenem agresti sublimem stramine ponimt; 
qualem virgineo demessum pollice florem 
seu mollis violae, seu languentis hyacinth!, 

70 cui neque fulgor adhuc, nee dum sua forma recessit; 
non iam mater alit tellus, viresque ministrat. 
tunc geminas vestes auroque ostroque rigentis 
extulit Aeneas, quas illi laeta laborum 
ipsa suis quondam manibus Sidonia Dido 

75 fecerat, et tenui telas discreverat auro, 

harum unam iuveni supremum maestus honorem 
induit, arsurasque comas obnubit amictu; 
multaque praeterea Laurentis praemia pugnae 
aggerat, et longo praedam iubet ordine duci. 

80 addit equos et tela, quibus spoliaverat hostem. 
vinxerat et post terga manus, quos mitteret umbris 
inferias, caeso sparsuros sanguine flammam; 
indutosque iubet truncos hostilibus armis 
ipsos ferre duces, mixtdc^ic^e nomina figi. 
8s ducitVLX infelix aevo cotifec\>\"& Kcq^\&%^ 

pectora nunc foedatis pus«^s> ^^^^ ^Tv^^>a& ^t^\ 
stemitur et toto proiectMs cox^ox^ \.ot^&- 



50-71] BOOK XL 

Comp. Geor, it 80, Nee longutn tempus d , , , exiit , . . ar^s, C 
But as these are the only two instances of the construction adduced it is 
perhaps safer to take d = even* 

51 nil lam, etc.] The father is making vows to heaven in his son's 
behalf, but the son is gone where vows are neither made nor paid. 

55 haec mea magna fides] *Is this the end of all my promises?' 
MapM may be taken as * solemn/ or 'boastful.* 

pudendis volnerlbus] All his wounds are on his breast. 

56 dirum optabis fonns = morti devovebis. Compare the meaning of 
dircu^ xii. 845. 

59-99] A description of the funeral rites. Aeneas bids his last farewell. 

59 Haec ubl deflevlt] *His moan thus made.' De in composition has 
two opposite meanings : (i) cessation from or removal of the fundamental 
ideas, as in decresco, dcdoceo, etc. ; (2) (as here) in intensifying, as debello^ 
demiroTy d^saevio, 

61 bonorem] Honos is used by V. for (i) a sacrifice, iiL 118; (2) a 
hymn, Geor, ii. 393; (3) beauty, Aen. x. 24; (4) the * leafy honours 'of 
trees, Gear, ii. 404 ; (5) funeral rites, vL 333, and here. See below, /. 76. 

63 selatia] In apposition to the whole sentence ; whether it is nom. or 
ace. depends on how we resolve the principal sentence; here, though 
solatia applies to the whole sentence, its construction probably depends on 
the last clause, which we may paraphrase, tU praesentes {jh furetyai) sttit 
solatia ; therefore it is nonu 

64 crates et molle feretnun] The bier of pliant osier : cf. /. 22. 
66] Cf. Statins, Theb, vi. 55, torus et puerile feretrum. 

obtentu frondls] ' A leafy canopy.' C. understands ' a layer of leaves. 
67 a^esti straminej * The rude litter.' 
68] Cf. ix. 435 ; //. viii. 306, 

/unjicaii' S' taX cTcpoMre Ka/ny fiaktv, ifr ivl K^iry 
Kapfir^ PptBoiximi voTijia-C t« tloipivyiriv' 
&f iT€fM</ riiivat Kopii Tn)Xi)Ki fiapvvBiv, 

* Even as a flower, 
Poppy or hyacinth, on its broken stem 
Languidly raises its cucumbered head.'— Milman. 

69 languentls hyaointlii] The rhythm is Greek. The * drooping hya- 
cmth ' is probably the Lilium Mai'tagon or Turk's-cap lily, * the sanguine 
flower inscribed with woe. ' 

70] 'That hath not yet lost its gloss nor all its native loveliness.' Re- 
cessit must apply to both clauses. * If we suppose the two parts of the 
line to contain a contrast, the following line will lose much of its force,* 
C. Compare the well-known lines from the Giaour^ * He who hath bent 
him o'er the dead, ' etc, 

7/7 Contrast the force of neque adhw^ nee dum^ ^\A non xaw \ "^ "^^ 
brightness not all gone,' * the lines where AieaMV.^ \\Twgw^C m^L^'^sifc'scisg^^ 
nd nurture of mother earth cut off once aM lot «3lV 
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34-42] The Meal in Simons House. 89 

36. tva 4>dYQ\ In modem Greek, which properly speaking 
has no infinitive, the sense of the infinitive is expressed by vo 
{Iva) with subjunctive (as in this passage), e,g. eiriOvfiio va 
v/)a<^27, *I wish him to write;' see Corfe's Modem Greek 
Grammar^ p. 78. This extension of the force of Tva to oblique 
petition, and even to consecutive clauses, may be partly due to 
the influence of the Latin ut; cf. ch. xyi. 27, kpwrOi ouv, a-arc/), 
Ti/a 7r€/i^s : see note on ch. iv. 3. 

The following incident is recorded by St Luke alone. 
Simon the Pharisee is not to be identified with Simon the 
leper, Matt. xxvL, Mark xiv. 3. 

avtKkiQK\\ The Jews had adopted the Roman^ or rather Greek, 
fashion of reclining at meals — a sign of advancing luxury and of 
Hellenism, in which however even the Pharisee acquiesces. 

37. yvvt]\ There is no proof that this woman was Mary 
Magdalene. But mediaeval art has identified the two, and 
great pictures have almost disarmed argument in this as in 
other incidents of the gospel narrative. 

38. aAa^ao-T/Doi'] The neuter sing, is Hellenistic The 
classical form is d\d/3aa'Tpos with a heteroclite plural aXa- 
./?ao-Tpa, hence probably the late sing. dXa/Saa-rpov, The 
grammarian stage of a language loves uniformity, Herod 
iii. 20 j Theocr. xv. 114 : 

cnaa-a irapa Toiv^ TroSas avrou] This WOuld be possible firom 
the arrangement of the triclinium. 

39. €yLV(i)o'K€v av] * Would (all the while) have been recog- 
msing.' 

40. x/o^w<^ft^^Tat] A late word; the form varies between 
■)(p€0)clseiX€Tai and \p€Q(f>€i\krai, 

41. ^r]vdpLa\ The denarius was a silver coin originally 
containing ten ases (deni), aftenvards, when the weight of 
the as was reduced, sixteen ases. Its equivalent modem 
value is reckoned at 7jd. But such calculations are mis- 
leading ; it is more to vYve ^o\x\X. \a t^^^\^ nJci^. <il<^tjLaiius as 

an average day's pay fox a\aba\3xet» 

42. yui) IxovTwvy Because ht saio tKat^e:N^^A^T^^^. 

€\^CLnL(raLT€i\ Cf. 7/. 2X- 
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